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Registration Shares Name Nominee 
Unlawful 


executor trustee may not register securities the 
name nominee, least under the laws the State 
New York, even though such practice expressly authorized 
the will. 

This was decided Mr. Surrogate Delehanty the 
New York County Surrogates Court May 1938, the 
Matter the Estate Elizabeth Harris. The will 
appointed bank and individual executors and the bank 
trustee. 

The clause the will authorizing the executors and trustee 
cause securities belonging the estate registered 
the name nominee read follows: 


authorize and empower said Executors and also said 
Trustee, their its absolute discretion, cause the securities 
which may from time time form part estate any trust 
created hereunder, registered their its name Executor 
Trustee, their its own name, the name their 
its nominee, take and keep the same unregistered and retain 
them any part them such condition that they may pass 
delivery. 


The executors caused certificates stock belonging the 
estate, valued $181,135, registered the name 
nominee, partnership, the members which were employees 
the bank. 

The practice, especially when authorized the will, 
registering shares stock the name nominee widely 
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followed corporate fiduciaries, the purpose being avoid 
the bothersome details which the law requires observed 
the transfer shares standing the name fiduciary. 

Upon the filing the executors’ account, objections 
the holding securities the name nominee were filed 
Mr. Frank Woglom, attorney who had been ap- 
pointed the Court act special guardian minor. 
The minor was the beneficiary during minority trust 
fund created the will and was also entitled contingent 
remainder the estate. The objections were based the 
grounds that the registration shares the name 
nominee, even though purporting authorized dece- 
dent’s will, contrary public policy, violation the 
provisions Section 281 the New York Surrogate’s Court 
Act (which quoted full the opinion below), and upon 
other grounds. 


The court sustained the objections, saying: 


The evils flowing from the holding fiduciary assets, 
some name other than his own fiduciary, affects not only the indi- 
viduals interested the estate but the general public well. Securi- 
ties held without identification mark may the means defrauding 
innocent third parties. The possible insolvency other legal com- 
plications affecting the nominee might embroil the trustee with others 
not interested the estate. The dissipation trust assets made 
easy the practice. The confusion trust transactions makes 
difficult the accounting therefor. 


The court, though expressly recognized the good faith 
the executors carrying out the practice, sustained the 
objection the special guardian the effect that, even the 
powers and discretions purporting have been granted the 
executors the decedent’s will were all respects valid, the 
executors’ exercise such powers and discretions was, and is, 
imprudent, negligent and improper and without due proper 
regard for the rights and interests the infant beneficiary. 

Some years ago, former Justice the Supreme Court, 
Honorable James Gerard, his report, referee 
hear and determine, the case City Bank Farmers Trust 
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Company Burton (New York Law Journal, October 
1982) condemned, relation living trusts, the practice 
complained the Harris case respect testamentary 


trusts, the following language: 


This practice which, although prevalent among trust com- 
panies this city, condemned. All securities held trustee 
should registered the name the trustee trustee under the 
particular trust. Otherwise, trustee could exhibit the same securi- 
ties securities held under other trusts. Furthermore, consider 
the confusion member firm acting nominee the trust 
company should into bankruptcy. 

may that the sale securities facilitated this practice, 
but that furnishes excuse for the danger the trust. 

The fact that the payment transfer taxes thus avoided 
also excuse for this practice. 

bonds, unregistered bonds may stolen and disposed 
easily money, and doubtful whether trustee liable for 
the exercise more than ordinary care. trustee not insurer. 

this particular trust the trust deed contains the following 
provisions: trustees may, their sole discretion, cause the 
securities which may, from time time, comprise the trust fund, 
any part thereof, registered their names trustees here- 
under, their own name, the name their nominee, 
take and keep the same unregistered, and retain them, any part 
thereof, such condition that they will pass delivery.” 

opinion such provision should never inserted trust 
deed this kind and desire call the attention those members 
the Bar who may participate the drafting trust deeds 
this nature the inadvisability permitting the insertion such 
provision. 


The opinion Mr. Surrogate Delehanty, full, follows: 


The will deceased provides follows: 
authorize and empower said Executors and also said 
Trustee, their its absolute discretion, cause the securities 
which may from time time form part estate any trust 
created hereunder, registered their its name Executors 
Trustee, their its own name, the name their its 
nominee, take and keep the same unregistered and retain them 
any part them such condition that they may pass 
delivery.” 
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Acting authority this provision the will the executors 
have been carrying and now are carrying securities the estate the 
name the custody co-partnership known Way Com- 
pany. co-partnership was organized employees the cor- 
porate executor. was organized apparently pursuant normal 
resolution the board directors the corporate executor. One 
its major purposes the entering into with the corporate 
executor for the handling securities possessed the corporate 
executor its corporate fiduciary capacity. The general objec- 
tive such arrangement appears the simplification transfers 
with consequent speed and ease adminstration the property. 

Section 231 the Surrogate’s Court Act provides: 
estates kept separate. Every executor, administrator, guardian 
testamentary trustee shall keep the funds and property received 
from the estate any deceased person separate and distinct from 
his own personal fund and property. shall not invest the same 
deposit the same with any person, association corporation doing 
business under the banking law other person institution, his 
own name, but all transactions had and done him shall his 
name such executor, administrator, guardian testamentary trus- 
tee. Any person violating any the provisions this section shall 

Section the Penal Law provides: principals mis- 
demeanors. person who commits participates act which 
would make him accessory the crime committed were felony, 
principal and may indicted and punished such, the crime 
misdemeanor.” 

Section the Penal Law part provides: “Principal. 
person concerned the commission crime, whether directly 
commits the act constituting the offense aids and abets its com- 
mission, and whether present absent, and person who directly 
indirectly counsels, commands, induces procures another 
commit crime, ‘principal’.” 

Section the General Construction Law provides: 
The term person includes corporation and joint-stock associa- 
tion.” (See also People Dunbar Contracting Co., 165 App. Div. 59, 
aff'd 215 416.) 

The question presented whether the quoted text the will 
authorizes the executors deal with the trust estate they have 
been and are doing. 

“Trust funds should not only kept independent individual 
and other trust funds, but the investments thereof should far 
possible clearly defined and all times stamped with the individual 
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trust which they severally belong. The identity invest- 
ment trust funds should not when otherways reasonably possible 
wholly dependent upon the continuance rules relating thereto 
corporate trustees the accuracy and honesty bookkeepers 
and employees.” (Matter Union Trust Co., 219 514, 521- 
522.) long the trustee whether individual corporate re- 
mains solvent the beneficiaries the trust are safe even though the 
trustee has failed its utmost duty insure their safety but 
any treatment trust which needs the continuance the trustee’s 
wealth one its props safety inexcusably unsafe long 
there are other ways which least equally preserve the trust estate 
whether the trustee remains responsible not.” (Matter Union 
Trust Co., Misc. 392, 398.) “The duty imposed upon fiducia- 
ries Section 231 the Surrogate’s Court Act based upon 
sound public policy. salutary protection beneficiaries 
estates. tends prevent diversion and defalcations representa- 
tives estates. prevents the mingling trust funds. furnishes 
many cases effective means tracing the trust property. ear- 
marks the trust funds and affords opportunity for beneficiaries 
verify the receipts and disbursements the trustee.” 
(Matter Kramer, 127 Misc. 485, 220 App. Div. 816.) 

Unless held that testator his will may validly license 
the doing act which otherwise constitutes criminal offense the 
court must sustain the objections the special guardian the 
methods pursued the executors. Not only the public policy 
the state declared Section 231 the Surrogate’s Court Act but 
Section 104 that act where the depositing moneys other than 
fiduciary account made basis for summary removal from the 
fiduciary office. The evils flowing from the holding fiduciary 
assets, some name other than his own fiduciary, affects not 
only the individuals interested the estate but the general public 
well. Securities held without identification mark may the means 
defrauding innocent third parties. The possible insolvency other 
legal complications affecting the nominee might embroil the trustee 
with others not interested the estate. The dissipation trust 
assets made easy the practice. The confusion trust trans- 
actions makes difficult the accounting therefor. against these 
patent dangers the practice argued only that times 
stress and especially times violent fluctuations security values 
urgent that transfers made promptly because loss the trust 
estate would occasioned delay. The argument made now 
time depression. The delay would operate the trust advan- 
tage boom times. The court should not concern itself either with 
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booms depressions such but rather with the establishment 
proper basis for the care and handling trust assets. Any losses 
benefits flowing from the establishment that proper basis 
management jand for the handling trust assets proper basis 
after once established must accepted part the admin- 
istration the trust. trustee has ever been held accountable for 
delays occasioned because proper trust administration. 

Notice should taken the text the American Law Insti- 
tute’s Restatement the Law Trusts. Section 179 the 
Restatement the bold face text says: “Duty keep trust property 
separate. The trustee under duty the beneficiary keep the 
trust property separate from his individual property, and, far 
reasonable that should so, keep separate from other 
property not subject the trust and see that the property 
designated property the trust.” comment “d” under this 
section the Restatement says: “By the terms the trust, however, 
the trustee may authorized hold the trust property his name 
the name third person nominated him without designat- 
ing the particular trust without indicating that held upon 
trust.” 

The term trust used the Restatement without any qualifying 
adjective covers fiduciary relationships much broader than those 
created will admitted probate under the laws state which 
otherwise has restricted the powers fiduciaries estate administra- 
tions. General principles such are stated the Restatement must 
yield specific statutory mandates. Under the law this state 
the public policy has been declared the statutes which reference 
has already been made. That policy should enforced. The prac- 
tice here contended for the executors should and dis- 
approved. 

should noted that injury has been done the trust estate 
the practice. There need for surcharge therefor. The court 
should and does recognize the good faith the executors carrying 
the practice. That good faith not basis for denying full 
validity the mandate the statute. Accordingly the objections 
the special guardian this respect are sustained. This disposes 
his objections and His objections and have been dis- 
posed compliance the executors with directions for the 
transfer the funds there referred to. Objections and 
are overruled not involved this executorial accounting. They 
may pertinent the subsequent accounting the trustee. Objec- 
tion overruled. 

Submit, notice, decree settling the account accordingly. 
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Effect Consolidation Banks Right Act 
Trustee 


banking institution, organized under the laws the 
State Illinois, may merge consolidate with national 
bank under the charter the national bank. After 
such consolidation the national bank may continue act 
trustee under trust deed which the state bank was orig- 
inally named trustee. 

any state not necessary that there permissive 
state statute authorizing state bank consolidate with 
national bank. the absence state statute prohibiting 
such consolidation the consolidation may take place under the 
Federal statute, the McFadden Act, Code, §34a. 

The validity the consolidation state and national 
bank can tested only the state Federal authorities. 

These propositions were propounded the Appellate 
Court Illinois the case First National Bank Chi- 
cago Lindberg, Rep. (2d) 917. 

The facts showed that the First Union Trust Savings 
Bank, corporation, was acting trustee under 
deed trust. March 28, this bank filed bill 
foreclose. July 17, the First Union Trust Sav- 
ings Bank consolidated with the First National Bank 
Chicago under the charter the latter bank. January 
27, 1984, the First National Bank filed petition asking for 
leave continue the foreclosure suit. The petition was 
granted and February 115, decree foreclosure 
was entered. 

This proceeding appeal the defendant asking 
reversal the decree foreclosure the ground that the 
consolidation was illegal. denying the appeal, the Appel- 
late Court wrote part follows: 


the theory the defendant, and presents and seeks 
demonstrate, that the First Union Trust Savings Bank was without 
power pass its trusteeship the First National Bank Chicago 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §462. 
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consolidating with the complainant, national banking associa- 
tion; that the outstanding and controlling question this case 
the powers the First Union Trust Savings Bank, under the 
Illinois statutes, and whether the consolidation these banks legal. 

The answer the plaintiff that the validity the consolidation 
cannot attacked collaterally, but only direct proceeding 
the public authorities the state Illinois the United States; 
and, further, that the consolidation the state bank and the national 
bank was effected under the federal statute February 25, 1927, 
amended June 16, 1933, 34a and note. From 
the pertinent parts the statute the plaintiff quotes follows: 

“Any bank incorporated under the laws any State, any 
bank incorporated the District Columbia, may consolidated 
with national banking association located the same State, County, 
City, town Village under the charter such national banking 
association such terms and conditions may lawfully agreed 
upon (here follows mechanics such consolidation). 
Upon such consolidation the corporate existence each 
the constituent banks participating such consolida- 
tion shall merged into and continued the consolidated national 
banking association and the consolidated association shall deemed 
the same corporation each the constituent institutions. 

such consolidation shall contravention the law 

the state under which such bank incorporated.” 
—and said that while there statute the state Illinois, 
and therefore public policy the state, against the consolidation 
state bank with national bank, follows that the federal 
statute occupies the field and confers the authority for the consolida- 
tion. Upon this question the Massachusetts Court held: “There 
has been exercise whatever power may reside the state 
declare general policy against the consolidation state trust 
company with national bank. Thereby effect that field left 
open the exercise Congress whatever power possesses over 
that subject.” Petition Worcester County National Bank, 263 
Mass. 444, 162 217, page 220. 

Upon like question our Supreme Court Fiedler Eckfeldt, 
335 11, 166 504, 506, said: “It proposition too firmly 
established and too well known require the citation authority, 
that the legality the existence corporation cannot inquired 
into collaterally, but only direct proceeding the state upon 
information the nature quo warranto—and this applies 
corporations facto well corporations jure. action 
purporting brought corporation the plaintiff not re- 
quired, even upon plea nul tiel corporation, prove more than 
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facto existence. This doctrine arises from the necessity the 
case and the interest the public the stability and validity 
business transactions with corporations. The rights and franchises 
which may have been usurped facto corporation are the 
rights and franchises the sovereign, who alone has the right 
interpose, and until does the exercise corporate powers under 
color law must regarded rightful. Although association 
may not able justify itself when called the state show 
what authority assumes and act corporation, yet for 
reasons public policy one but the state will permitted call 
question the lawfulness its organization.” 

the case Hudson Green Hill Seminary Corporation, 113 
618, plea nul tiel corporation was filed action 
assumpsit brought Indiana corporation which was organized, 
attempted organized, under act the Legislature 
that state, Act Feb. 28, 1855, entitled, “An act for the incorporation 
high schools, academies, colleges, universities, theological institu- 
tions and missionary boards.” Supreme Court said: 
ing incompetent for the legislature render the 
corporation absolutely legal and valid all respects, about which 
express opinion, still the authority inquire, quo warranto, 
whether, there being corporation facto, is, all respects, 
legal and valid corporation, belongs the State Indiana alone. 
that State does not choose institute such proceeding, and 
oust its assumed franchise, one else can so.” 

From the authorities the question this point clear 
that there but one way test the question the legality the 
existence corporation and its powers, and that action 
the nature quo warranto, which, this state, must insti- 
tuted the Attorney General Illinois. 

does not appear from anything called our attention that 
was necessary specifically authorize the consolidation state 
bank with national bank give effect the powers and authori- 
ties conferred the national act. Therefore, the absence 
state statute prohibiting such consolidation, the national act applies 
and the basis the authority for the consolidation. 

From the record appears that consolidation became effective 
July 17, 1933, since which time the bank, with the approval the 
Comptroller the United States and the auditor has 
accepted and executed many trusts. Public moneys the state, 
counties, and other municipalities have been deposited it, and the 
consolidated association has conducted banking business involving 
many transactions with depositors, and with the public generally, all 


402 THE BANKING LAW JOURNAL 


which transactions have been with the acquiescence the public 
authorities, both the state and the national government. 

The defendants not agree with the theory have outlined 
it, nor they argue that the merit their cause controlled 
the case Casey Galli, 673, 679, Ed. 168. From 
the facts this case appears that receiver national banking 
association brought suit enforce the individual liability the 
defendant stockholder the institution. The defendant pleaded 
part that the association had existence because the Bank 
New Orleans, state bank, had power its charter, nor author- 
ity otherwise from the state Louisiana, change its organization 
into that national banking association under the laws the. 
United States. the question the collateral attack the 
organization the New Orleans National Bank, the court said: 

“The comptroller was clothed with jurisdiction decide 
the completeness the organization, and his certificate conclusive 
upon the subject for all the purposes this litigation. 

“Tt has the same effect, and for the same reason, his determina- 
tion and order with respect the amount collected from each 
stockholder the event the failure the association. ques- 
tion can raised this collateral way either.” 

The defendants answer saying that Hopkins Fed. Sav. 
Loan Ass’n Cleary, 296 315, Ct. 235, 244, Ed. 
251, 100 1403, the United States Supreme Court refers 
Casey Galli, 673, Ed. 168, and call our attention 
the conclusion the court wherein said: that was said 
Casey Galli the condition consent was unnecessary 
the decision was meant more than define the meaning 
the statute.” 

noted, however, that the attack made upon the con- 
solidation federal building and loan association with like 
association incorporated under the laws the state Wisconsin, 
the attack was made the Banking Commission the state, which 
appears from reading Hopkins Fed. Sav. Loan Ass’n 
1403. 

The United States Supreme Court Hopkins Fed. Sav. Loan 
Ass’n Cleary, supra, from which case have quoted, commented 
interesting, the facts that case have important bearing upon 
the facts the instant case. This what the court said: 

“Much reliance placed behalf the petitioners upon the 
decision this court Casey Galli, supra. The Bank New 
Orleans, Louisiana corporation, became national banking associa- 


i 
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tion vote its stockholders. The state did not oppose the con- 
version, though was not shown have consented. The reorgan- 
ized corporation did business for more than two years, when failed 
and receiver was appointed the Comptroller the Currency. 
action the receiver against shareholder enforce the 
individual liability under the provisions the federal statute, the 
defendant filed three pleas abatement, which the plaintiff de- 
murred. pleas were follows: (1) Nul tiel corporation; 
(2) that there was not then, nor when the plaintiff became receiver 
the New Orleans Banking Association, any such corporation 
existence, because the Bank New Orleans had power under 
its charter, nor authority otherwise from the state Louisiana, 
change its organization that national banking association 
under the laws the United States; and (3) that there had been 
failure comply with the statutory conditions the method 
converson conversion was permissible. The first plea was aban- 
doned, and the third without bearing upon the causes now before 
us. The court sustained the demurrer the second plea upon two 
independent grounds, which will stated inversely the order 
which they appear the opinion. Thus stated they are these: 
(a) The defendant was estopped from contesting the validity the 
change after standing for over two years without making his 
objection known; and (b) apart from any estoppel, ‘no authority 
from the State was necessary enable the bank change its 
673, page 678, Ed. 168. ‘The act 
silent any assent permission the State. was com- 
petent for Congress authorize the transmutation create such 
institutions Id. 

“No question constitutional power was the case, for no- 
where the record did the defendant invoke the Tenth Amendment 
the Fifth any other provision the Federal Constitution. 
The substance the plea was this, that the change from one form 
association another was condemned ultra vires. The 
meaning the statute was thus the pivot the controversy. The 
argument the briefs was directed the main the formal correct- 
ness the pleadings, the validity the act being taken for granted. 
The assumption was one that could hardly avoided when the con- 
troversy was viewed the setting the facts. like the 
defendant shareholder, had apparently acquiesced the attempt 
the central government take over the state banks. The time had 
gone vindicate her majesty. What she might have done 
she had been vigilant question not before us. Distinctions may 
conceivably exist between the power the Congress respect 
banks issue and deposit and its power respect associations 
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encourage industry and thrift. Whether that not, all 
that was said Casey Galli the condition consent was 
unneccessary the decision was meant more than define 
the meaning the statute.” 

apparent from the record the case before that 
objection was made the officials the United States the 
state Illinois the consolidation the banks the time the 
consolidation took place. Therefore, would seem that the 
proper procedure would for the Attorney General the United 
States, the Attorney General this state question the legality 
the consolidation that took place when the banks were merged. 
Constitutional questions are not involved, and could not considered 
this court determining the issues. 


Investment Common Stocks Under Provision 
Will 
provision will, authorizing the trustee invest 
“the trust fund first mortgages improved real estate, 
municipal corporation bonds any other form in- 
come bearing property, except real estate,” does not authorize 
investment common stocks. This was decided the 
Supreme Court Minnesota the case entitled Trus- 
teeship First Minneapolis Trust Co., Jones’ Will, 
277 Rep. 899. 

The provisions the will prescribing the powers the 
trustee the making investments read full follows: 


The trustee shall invest and reinvest all principal cash the 
trust fund first mortgages improved real estate, municipal 
corporation bonds any other form income bearing prop- 
erty, except real estate, but selecting such investments, the trustee 
shall exercise its judgment and shall have first regard for the safety 
the principal the trust rather than for high rate income. 

The trustee shall under obligation change the invest- 
ments which come into its hands from estate, account the 
character thereof, but only when deems advisable 
because changing conditions and after careful investigation and 
consideration. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §478. 
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appeared that the First Minneapolis Trust Company 
had been appointed and was acting trustee under the will 
Robert Jones. The trust company brought this pro- 
ceeding have the will construed the court. wished 
ascertain whether not could, view the provisions 
above quoted, invest the fund common stock without risk 
liability itself. The observation may made that 
provisions this character should drawn language suf- 
ficiently definite not put the estate the trouble and ex- 
pense applying the court find out the meaning 
the language used. 

Apparently the beneficiaries desired have the trustee 
invest the trust fund part common stocks, the 
reason probably being that such securities yield higher re- 
turn the investment than can obtained from other forms 
investment. court held, stated above, that the 
provisions quoted did not authorize the trustee invest 
common stocks. 

such circumstances, the obtaining judicial con- 
struction the will was necessary for the trustee’s protection. 
many cases, trustee under will has made investments 
under loosely worded provisions the will, and the belief 
that they were authorized such provisions, only find out 
later that could surcharged for subsequent losses. 

The following provisions are quoted from the court’s 
opinion: 


construing the will, the important thing ascertain the 
intention the testator. All provisions should harmonized and 
given meaning possible. Authorization invest corporate 
bonds excludes other forms corporate investment. The applica- 
tion the rule ejusdem generis (things the same kind) would 
confine the expression “any other form income bearing property” 
property the same kind enumerated, namely, mortgages, bonds, 
etc. This would include governmental obligations and many other 
forms property. But contended that the rule does not apply 
because the exception real estate, and that this exception clearly 
that authority given invest all kinds income- 
bearing property except real estate. this construction were 
adopted, would nullify the express directions investments 
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first mortgages and bonds. would permit investment second 
mortgages, the purchase contracts for deed, and other forms 
investment impliedly prohibited the powers given with respect 
investment bonds and first mortgages improved real estate. This 
certainly could not have been the intention the testator. 
more reasonable believe that inasmuch the power invest 
mortgages was confined first mortgages improved real estate, 
and did not cover unimproved real estate, that the testator, order 
make sure that there would investments real estate, added 
the exception. giving the exception this construction, full mean- 
ing given the other provisions the will. court below was 
correct holding that the will does not authorize the trustee in- 
vest corporate stocks. 

Even though the will impliedly excludes corporate stocks, 
contended that the will contains specific directions invest- 
ments corporate stocks, and that being true, the trustee must look 
the statute for directions. The contention that under the stat- 
ute, the trustee has discretionary power invest. (The court 
refused accept this contention.) 


CORRECTION 


the article entitled Delegation Authority” 
Charles Pomeroy Collins the New York Bar, reprinted 
from the issue the New York Law Journal, be- 
ginning page 826 our May issue, the word “instrument” 
the eighth line page 828 should read 
page 329, the word “lease” the end the first line 
should the same page the quotation after the 
word “ministerial” was omitted. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


COLLECTING DRAFTS FOR STRANGER 


First National Bank Gladewater (defendant) Osborne (plaintiff), 
Court Civil Appeals Texas, 113 Rep. (2d) 695 


bank received bank drafts for collection from stranger upon 
slight identification. The stranger, who was not the payee named 
the drafts, forged the payee’s indorsement them and, 
the bank paid him the proceeds. was held that the 
bank was liable the real owner the drafts, 


There were two drafts aggregating $1,014.88 involved this 
action. They were purchased the plaintiff Osborne from the 
Sacul State Bank. They were drawn upon the Union National Bank 
Houston and were payable the order ‘‘Charles 
Osborne mailed the drafts ‘‘Charles Cohan.’’ seems they 
were intended for ‘‘Charles Cohen.’’ Osborne had made 
mistake spelling the name. The drafts were never received 
Cohen but, some way, came the hands unknown party. 
This party deposited them the First National Bank Glade- 
water, identifying himself only some letters papers had 
his pocket ati the time. The Gladewater bank forwarded the checks 
for collection through correspondent and, when the drafts were 
collected, paid the proceeds over the person who had made the 
deposit. When the fraud was discovered, the plaintiff brought suit 
against all the banks involved the transaction. The court held 
that each the banks was liable with the exception the Sacul 
State Bank, the drawer the drafts. The loss eventually falls 
upon the Gladewater bank, the bank which dealt with the stranger. 
The bank could have protected itself this case demand- 
ing more positive identification and, since was dealing with 
complete stranger, would have been justified doing so. 
stated the court, ‘‘the relied upon the bank 
identify the holder these drafts the original payee were such 
slight weight, the issue identification, raise against the 
issue 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Action Osborne against the First National Bank 
water and others recover the amount two drafts accepted for col- 
lection named defendant presentation another than payee. 
Judgment for plaintiff, and defendants appeal. 

Affirmed part and part reversed and rendered. 

Bramlette Levy, Longview, for appellants. 
Richardson, Longview, for appellee. 


WALKER, J.—Appellee, Osborne, had Sacul State Bank 
execute and deliver him two drafts payable ‘‘to the order Chas. 
and drawn the Union National Bank Houston; draft 
No. 418, dated December 1936, for $600, and draft No. 422, dated 
December 10, 1936, for $414.88. For these drafts paid the bank 
the amounts for which they were drawn, and the day they 
were drawn carried them Rusk, and there deposited them the 
United States mail envelopes duly stamped, sealed, and addressed 
‘‘Chas. Cohan, Care Crockett Production Credit Association, 
Crockett, Texas’’; the left-hand corner the envelope the return 
address, ‘‘H. Osborne, Rusk, These drafts were intended 
for ‘‘Chas. Cohen,’’ who was secretary Crockett Production Credit 
Association, and were for credit his account with the Association. 
The correct name the secretary was ‘‘Chas. Cohen,’’ but appellee 
thought the name was spelled ‘‘Cohan,’’ and had transacted business 
with him, spelling his name ‘‘Cohan,’’ and the previous year had mailed 
him check credit his account, addressed him were these 
two drafts, and was received him. asking for the drafts, ap- 
pellee spelled the name the cashier the Sacul State Bank 

Cohen never received these drafts; some unknown way they came 
into the possession unknown party, who carried them the town 
Gladewater, Gregg county, more than 100 miles from Rusk, and 
there deposited them for collection with appellant First State Bank 
Gladewater. This party was stranger the Gladewater bank, and 
identified himself the bank only some letters papers had 
his pocket when presented the drafts. told the bank was 
the oil business and was hurry’’ get out Gladewater with 
truck load oil. told the bank his name was ‘‘Chas. 
but indorsed his signature card ‘‘Chas. and gave Trinity, 
Tex., his address. this identification, and this was the full ex- 
tent his identification, the nature the ‘‘papers’’ was 
not indicated, the bank accepted draft No. 418 for collection, indorsed 
‘‘Prior Indorsements Guaranteed,’’ and with the indorsement ‘‘Chas. 
Coham’’ written thereon the person who had presented it, for- 
warded its correspondent Houston, Houston National Bank; 
the Houston National Bank accepted for collection, indorsed 
Indorsements Guaranteed,’’ and presented for collection the 
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drawee, the Union National Bank Houston; the drawee bank paid 
the draft when was presented, and charged the amount the ac- 
the drawer, Sacul State Bank. The same person presented 
draft No. 422 the Gladewater bank; additional identification 
was given requested; the Gladewater bank accepted that draft for 
without the indorsement the one who presented it, but 
the name Cohan’’ was written the back the draft 
the officer the bank; the same proceedings were had the collec- 
tion this draft were had the collection draft No. 418. 

‘Remittances were regularly made the Gladewater bank the 
proceeds these two drafts; the Gladewater bank credited the pro- 
ceeds ‘‘Chas. Coham,’’ and three checks drawn ‘‘Chas. 
Coham’’ paid the proceeds the very person who originally presented 
the drafts for collection. Though this person represented himself 
the bank being the oil business and being ‘‘in get 
out Gladewater with truck oil, the very officer the bank who 
accepted from him the drafts for collection knew that did not leave 
Gladewater, but that remained Gladewater for least two weeks 
after the first draft was presented for collection, and that remained 
there until had drawn out the bank all the proceeds the two 
drafts. The identity this party was never known. After drawing 
out the money left Gladewater. 

When appellee Osborne learned that Mr. Cohen had not received 
his drafts, requested the Sacul State Bank stop payment thereon, 
but that time both drafts had been paid. then demanded the 
four banks payment the amount the drafts. When payment was 
refused, instituted this suit against the four banks, alleging the 
execution and delivery him the drafts, his efforts deliver them 
Mr. Cohen, the loss the drafts, and their wrongful payment 
the banks. The pleadings the banks were sufficient support their 
points error. trial the court without jury, judgment was 
entered favor appellee against the four banks for the amount 
his drafts, with interests and costs, and favor three the banks 
over against the Gladewater bank, the principal defendant, for the 
amount they might forced pay the judgment. The four banks 
prosecuted their appeal the Texarkana Court Civil Appeals. The 
case the docket this court order transfer the Supreme 
Court. 

Opinion 


Appellants present the following points error: 
(a) that the evidence failed show that the two 
drafts were stolen abstracted from the United States mail. con- 
cede appellants’ proposition that, where letter was properly addressed 
and mailed, there rebuttal presumption fact that was duly 
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received the addressee. But the evidence this case rebutted the 
presumption relied upon appellants; these drafts were never de- 
livered Chas, Cohen. But appellants contend that appellees 
Crockett, Tex. The evidence raised issue fact against their con- 
tention. Mail addressed ‘‘Chas. Cohan’’ had been previously 
delivered ‘‘Chas. know judicially from the United 
States census that Crockett small town, and that its citizens are 
known each other generally. There was suggestion the 
that man the name ‘‘Chas. Cohan’’ lived Crockett, 
ever received mail the Crockett post office. The man who presented 
the drafts for collection, the original payee, told the bank that 
lived Trinity, not Crockett. These facts and circumstances were 
sufficient put appellants under the burden offering testimony, 
show that, fact, man the name ‘‘Chas. Cohan’’ lived 
Crockett. The court was authorized conclude that one the 
name ‘‘Chas. lived Crockett and received his mail 
that post office, and that the drafts were stolen abstracted from the 
United States mail. 

(b) The contention made that the evidence failed show ‘‘that 
the endorser, Chas. Cohan, was fictitious person, that his sig- 
nature the drafts was not genuine’’; this contention overruled. 
The holder the drafts, when presenting draft No. 418 the Glade- 
water bank for collection, while representing himself ‘‘Chas. 
Cohan’’ indorsed this draft ‘‘Chas. and indorsed his 
signature card, and drew the proceeds both drafts out the bank 
checks executed under the name ‘‘Chas. Coham.’’ The facts 
and circumstances brought forward under point (a) above are 
cient support the finding that ‘‘Chas. Cohan’’ was fictitious 
person, and that the endorsement draft No. 418 was not genuine, 
but was forgery. 

The contention made that the appellant banks did not have 
notice that the payee named the drafts was wrongful designation 
that appellee had given the cashier the Sacul State Bank the name 
when intended give the name ‘‘Cohen.’’ The evidence 
supports this point, but this point does not control the disposition 
this case, for, contrary another contention made appellants, the 
evidence raised against the Gladewater bank the issue negligence 
accepting the drafts for collection and paying out the proceeds. 
The Gladewater bank did not deal with the man who presented the 
draft for collection one who had acquired due course 
trade from the original payee, ‘‘Chas. Cohan,’’ but dealt with him 
the original payee himself. The officer who handled the draft for 
the bank testified that believed that this person was the payee, 
and that the letters papers presented this 
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person identified him the Yet, this connection, the bank 
accepted the signature from this person ‘‘Chas. Coham,’’ and 
accepted draft No. 418 from him indorsed ‘‘Chas. Coham,’’ and 
that without any explanation from this person why introduced 
himself ‘‘Cohan’’ and indorsed the draft and signature card 
This person represented himself being hurry 
get out Gladewater, yet the very officer who accepted this draft for 
collection knew, before the proceeds these drafts were paid out, that 
did not leave Gladewater after depositing the draft for collection. 
The circumstances relied upon the bank identify the holder 
these drafts the original payee were such slight weight, the 
issue identification, raise against the issue negligence. 
the foregoing fact conclusions, the judgment the lower court 
must affirmed against all the appellant banks except Sacul State 
Bank. this bank there was evidence raising any issue 
liability against it, the judgment the lower court against re- 
versed, and judgment here rendered its favor, taxing its cost against 
appellee. 
Judgment affirmed part, and part reversed and rendered. 


CHECKS FORGED BOOKKEEPER 
CORPORATION 


Houghton Mifflin Co. Continental Illinois National Bank Trust 
Co. Chicago, Appellate Court Illinois, Rep. (2d) 714 


bookkeeper employed corporation filled out checks pay- 
able employees the corporation and presented them officers 
the corporation who mistakenly believed that the amounts were 
owing the employees and signed them. The bookkeeper then 
forged the signatures the employees, added her own indorsement 
and cashed them the drawee bank. was held, under the 
statute, that these checks were payable bearer and that the bank 
was not liable the corporation. 


Section the Uniform Negotiable Instruments Act provides 
that instrument payable bearer ‘‘when payable the 
order fictitious non-existing person and such fact was known 
the person making payable.’’ 


This the form which this section the statute has been 
adopted most states. those states, which include all except 
Illinois, Idaho and Montana, the bank would liable the cor- 
poration the involved the present case. The 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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officers who signed the checks were the persons ‘‘making pay- 
The fact that the checks were not delivered the 
payees was unknown them. Therefore, the checks were not pay- 
able bearer and the bank would liable having paid the 
checks forged indorsements. forged wrongful indorsement 
bearer check does not affect the liability the drawee bank. 

1931, Section the Act was amended the Illinois Legis- 
lature making check payable bearer: ‘‘When payable 
the order fictitious nonexistent living person not intended 
have any interest it, and such fact was known the person 
making payable, known his employee other agent who 
supplies the name such 

Under this amendment, the fact that the bookkeeper knew that 
the checks would not delivered the payees made them bearer 
checks and released the bank from liability paying them. Similar 
amendments Section were passed Idaho and Montana 
1931. 


Action the Houghton Mifflin Company, depositor, against the 
Continental Illinois National Bank Trust Company Chicago 
recover amount alleged have been erroneously charged the 
depositor’s account. Judgment for plaintiff, and defendant appeals. 

Reversed without remanding. 

Mayer, Meyer, Austrian Platt, Frederic Burnham, and David 


Rosenthal, all Chicago, for appellant. 
Nelson, Slater Boodell, Chicago, for appellee. 


MATCHETT, J.—This case involves construction section 
subd. the Negotiable Instruments Law. State Bar Stats. 
1937, ch. 98, 29, subd. 2130. 

The material facts are not dispute. Plaintiff corporation for 
many years has been engaged the business publishing books 
Chicago, and connection with its business has checking 
account with the defendant bank. Plaintiff’s bills have been paid 
checks drawn this account, and the salesmen employed from 
time time have been paid checks drawn thereon. This suit 
based upon the payment defendant bank checks for $100 each, 
which plaintiff contends were paid upon forged endorsements the 
respective payees and wrongfully charged its account. These checks 
were drawn and executed three plaintiff’s agents, Prentice 
Lane, Pierce and Edward Allen, who were specially author- 
ized execute checks. All the checks, however, were prepared 
Elizabeth Scott, bookkeeper employed plaintiff, whose duty 
was keep records financial transactions plaintiff its Chicago 
office, receive bills payable, and make out checks payment 
thereof and payment salaries and commissions salesmen. She 
was not authorized sign checks behalf the plaintiff. Each 
these checks was payable its terms the order particular sales- 
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man who was the employ plaintiff, and the checks were executed 
Pierce, Allen, and Lane upon representations made them 
Elizabeth Scott that the salesmen whose respective orders the checks 
were drawn were entitled paid the sums indicated the checks. 
After the execution the checks they were each case delivered 
Elizabeth Scott delivered the usual course business her 
the respective payees named therein. She did not this, but, 
the contrary, first indorsed each the checks the name the 
payee, then her own, then cashed the checks defendant bank, appro- 
priated the proceeds her own use, and has since disappeared. 
matter fact, the time when the checks were drawn, one 
the payees was entitled the amount for which any check his or- 
der was drawn. The indorsement Elizabeth Scott was without au- 
thority and has not been approved ratified any the payees. 
The total amount the checks was $1,400, paid defendant bank 
and charged plaintiff’s account. Plaintiff’s suit was for recovery 
the sum thus charged it, and the trial court, being the opinion 
the undisputed facts that the bank was liable, made finding 
favor plaintiff and entered judgment against the bank, from which 
appeals. 

The theory defendant bank that under section the Nego- 
tiable Instrument Law these checks were payable bearer, and that 
the bank was justified paying them upon presentation. Subdivision 
section the Negotiable Instrument Law, originally drawn, 
provided that instrument was payable bearer ‘‘when pay- 
able the order fictitious non-existing person and such fact 
was known the person making Brannon’s Nego- 
tiable Instrument Law, Anno., 4th Ed., 79. 

When the Uniform Act was adopted this state, Laws 1907, 
403, Smith-Hurd Stats. 98, note, the Legislature sub- 
stituted for the original provision this subsection the following: 
maker fictitious non-existent living person not intended 
have any interest Act approved July 1931, Laws 
1931, 679, see Ill. State Bar Stats. 1937, 98, 29, subd. 2130, 
this paragraph was amended read follows: ‘‘When payable 
the order fictitious non-existent living person not intended 
have any interest it, and such fact was known the person mak- 
ing payable, known his employee other agent who supplies 
the name such 


The construction this paragraph prior the amendment was 
stated this court United States Cold Storage Company Central 
Manufacturing District Bank, 251 Ill. App. 279, and the Supreme 
The Supreme court (under facts not distinguishable from the facts 
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this case), reviewing the authorities, held the bank was liable. The 
opinion puts the decision the ground that the general rule that no- 
tice agent (while acting for his principal) facts affecting the 
character the transaction constructive notice the principal, 
subject exception that does not apply when the agent en- 
gaged committing independent fraudulent act his own ac- 
count, and the facts imputed relate this fraudulent act. 

The cases construing the section before its amendment are collected 
and discussed Law Review, pp. 564, 565, and University 
Chicago Law Review, pp. 670, 672. Bankers urged the law thus an- 
nounced was unjust, and there appears the record portion 
pamphlet entitled, ‘‘Program State Legislation recommended 
American Bankers Association, corrected Jan. 1932,’’ indicating 
their attitude. The statement Mr. Paton, counsel for the associa- 
tion. After giving the exact section amended the Legis- 
lature July, 1931, says: 


amendment drafted the office the general counsel and 
approved the Association, enlarges the definition bearer paper 
including instruments payable fictitious persons, where the em- 
ployee other agent has knowledge the fiction. Under the exist- 
ing definition the drawer check having knowledge the fic- 
tion cannot held responsible for the act his agent who supplies 
the name the fictitious payee. The person mistakenly signing such 
check believes payable real person and expects trans- 
ferred genuine endorsement. point fact, transfer genuine 
endorsement impossible and this places unfair burden upon the 
paying bank bona fide holder. 

purpose the amendment place the responsibility upon 
the drawer instrument for the acts his agent who names 
fictitious payee without the drawer’s knowledge. This accomplished 
treating such instrument bearer paper transferrable 


The bank here contends that such was the effect the amendment. 
They say, citing authorities such Schoellkopf DeVry, 366 
39, 44, 757, 110 511, that seeking the intent 
the Legislature the courts will look the evil remedied and the 
object attained; that construing the statute the court may 
properly refer the views expressed individual members the 
Legislature when the bill was under consideration order get the 
history behind and ascertain the wrong which was intended 
remedy. They cite Moran Bowley, 347 Ill. 148, 154, 155, 179 
526; Moore Statutes and Statutory Construction, vol. Fed. 
Stats. Anno., Ed., 63; Church Holy Trinity United States, 
143 457-463, Ct. 511, Ed. 226; and point out that 
the very fact that change was made the phraseology the law 
creates the presumption that was intended 
change the law formerly existed. United States Bashaw, 1892, 
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Cir., 749; Watkins Dunbar, 232 Ill. App. 10. Moreover, 
urged that statutes are construed give effect every 
word, clause, and sentence. Ruda Industrial Board, 283 Ill. 550- 
553, 119 579. Defendant quotes the language used the author 
the amendment explanation the bill for amendment the 
Legislature, substance the effect that the law stated United 
States Cold Storage Co. Central Mfg. District Bank was unjust, and 
that was the purpose the amendment change it. think these 
rules construction applicable and controlling. The amendment has 
not been construed our Supreme court, but court New York 
the case Swift Co. Chemical Bank Trust Co. al., 164 
Mise. 320, 299 105, 106, has held this was the effect the 
amendment. The opinion Justice Pecora says: ‘‘The question pre- 
sented this motion for summary judgment whether the rights 
the parties are governed the law this state the law 
Illinois. our laws apply, the plaintiff entitled judgment, the 
check question having been drawn Illinois dishonest em- 
ployee the plainitff, the defendant, Chemical Bank Trust Com- 
pany New York, the order fictitious payee, not known the 
plaintiff such. the other hand, the Illinois law controls, 
the plaintiff not entitled recover view the fact that the stat- 
utes that state provide (Smith-Hurd, Stats. 98, 29) that 
instrument payable bearer ‘when payable the order 
fictitious non-existent living person not intended have any 
interest it, and such fact was known the person making 
payable, known his employee other agent who supplies the 
name such payee.’ Accordingly, the court holds that the ques- 
tion whether the check constituted negotiable instrument payable 
bearer must determined the laws Illinois, where the check 
was drawn. the check under the Illinois statute became bearer 
instrument, the drawer has cause action against the drawee bank 
which honored the same.’’ 

Plaintiff its brief points out that the court will not read into 
act something that not there, which are cited People Patten, 
338 Ill. 385, 170 280; First Nat. Bank Palatine Hahne- 
mann Institutions, 356 366, 190 707; Barnes City 
Chicago, 323 203, 153 821, 560; City Decatur 
German, 310 591, 142 252, cases which applied the 
facts each correctly state rules law which are neither applicable 
nor controlling here. Plaintiff states its theory be: ‘‘That although 
the 1931 amendment section the Negotiable Instrument 
changed the law the case checks made payable fictitious 
non-existing payees, nevertheless did not make change with respect 
checks payable payees not intended have interest the 
checks. such case still the intention the duly authorized 
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officers which controls and the dishonesty the defrauding clerk does 
not supersede the intention the company’s duly authorized 

There language the statute from which such limitation 
its meaning can inferred. This construction clearly contrary 
the purpose for which the amendment was enacted. was suggested 
the trial judge that the amendment had been given the 
tion now urged defendant would not have been passed the 
Legislature. This only matter opinion, and that thing 
with which the courts have nothing do. Our function construe 
the law written, not make it. Its wisdom unwisdom 
not for the determination the courts. hold matter law 
the plaintiff was not entitled recover, and the judgment therefore 
reversed, without. remanding. 

Reversed. 


PAYMENT JOINT SAVINGS ACCOUNT 
ADMINISTRATOR DECEASED DEPOSITOR 


Gall Central Trust Co., Court Appeals Ohio, Rep. 
(2d) 782 


joint savings account passbook contained rule that, the 
ease the death either the depositors ‘‘the balance, pro- 
vided law, shall payable the One the two 
depositors died and the bank paid the deposit his administrator. 
The survivor brought action recover the deposit and was held 
that the bank was liable. 


Action Pearl Gall against the Central Trust Company re- 
cover the balance joint account which the defendant had paid 
the administrator one the joint owners the account. From 
judgment for plaintiff, the defendant 

Affirmed. 

Wm. Rielly, Cincinnati, for appellant. 

Roy Struble, Cincinnati, for appellee. 


ROSS, J.—This appeal questions law from the court 
common pleas, which court affirmed the judgment the municipal 
court Cincinnati, favor the plaintiff, Pearl Gall, who sought 
recover the survivor, from the defendant, the Central Trust Com- 
pany, the balance joint account which the bank had paid the 
administrator one the joint owners the account. 

The proceeds insurance policy upon the life the decedent 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition §428. 
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which the plaintiff was beneficiary were, the consent all parties, 
paid through joint check the plaintiff and decedent. joint ac- 
count defendant bank, upon the request the decedent, was opened 
plaintiff. 

The defendant claims the evidence conclusive developing that 
the account was really the property decedent. The trial court found 
otherwise, and see reason disturb its finding. 

the pass book appears the rules and regulations governing the 
operation the account and constituting binding agreement upon 
all the parties. Among these the following: 


Accounts may opened the joint names two persons, 
either whom may make deposits and withdrawals. 


case the death either, the balance, provided law, 
shall payable the 


See, also, Fourth Central Trust Co. Rowe, Adm’r, 122 Ohio 
St. 170 439, wherein held the second paragraph the 
syllabus: ‘‘The reasonable rules and regulations adopted savings 
bank and printed its pass book, signed and agreed depositor, 
form contract between the bank and the depositor, and each bound 
thereby, unless such rules and regulations are contrary some posi- 
tive rule law are against public 


find nothing the record indicating that the contract created 
the regulations was abrogated. 

Our conclusion that the bank was not authorized pay the ad- 
ministrator decedent the balance the account and that the con- 
clusion the trial court was correct. 

Judgment affirmed. 


FAILURE BANK SELL COLLATERAL 


Melvindale State Bank Eckfeld, Supreme Court Michigan, 277 
Rep. 876 


bank loaned money note secured shares stock. 
time when the stock had market value excess the amount 
the loan, the borrower asked the president the bank sell the 
collateral and pay the note. The president assured him that the 
collateral had been sold. matter fact, had not been. The 
stock became valueless and was held that the borrower was not 
liable his note. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition 
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Appeal from Circuit Court, Oakland County; Glenn Gillespie, 
Judge. 

Action the Melvindale State Bank against Henry Eckfeld 
note the defendant, which the plaintiff was 
From adverse judgment, the plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Woodliff, Detroit (M. Larmonth, Detroit, coun- 
sel), for appellant. 

Pelton Pontiac, for appellee. 


BUTZEL, J.—In 1930, defendant, who had been branch manager 
the American State Bank Detroit, which held fifteen shares 
stock, was asked Robert Allan take position with and become 
member the board directors the Peoples State Trust Sav- 
ings Bank Pontiac, Mich. Allan was president the American 
State Bank Detroit and chairman the board the Peoples State 
Trust Savings Bank. Defendant was also asked purchase stock 
the Pontiac bank and, order so, borrowed sufficient 
funds from the American State Bank and gave security his fiftéen 
shares properly indorsed. Mr. Allan was also president the State 
Savings Bank Melvindale, with whom discounted defendant’s 
note. 

During the summer and fall 1930, there was some discussion 
reference the sale defendant’s collateral, although, November 
1930, defendant gave the American State Bank renewal note for 
$875, payable within days. testified, however, that although 
had had previous conversations with Mr. Allan reference sell- 
ing his collateral get out debt, the time the renewal 
demanded that the collateral sold, and that Allan agreed sell 
once. that time the market value the collateral was ex- 
cess defendant’s loan, and not only did Mr. Allan tell him that 
would sell the stock, but later assured him that the matter had been 
taken care of. The State Savings Bank Melvindale some man- 
ner was affiliated with the American State Bank, and defendant’s note 
obviously was turned over the Melvindale bank because the American 
State Bank could not make loans with its own stock collateral. Both 
banks encountered difficulties; the American State Bank being taken 
over another bank, and the Melvindale bank being succeeded 
plaintiff, which became the owner the note. interrelationship 
between the two banks indicated the facts that they had the same 
person president and that defendant’s note was sent the Melvin- 
dale State Savings Bank the American State Bank for collection. 

Suit was brought plaintiff assignee defendant’s note. De- 
fendant his answer set forth the entire transaction and also claimed 


THE BANKING LAW JOURNAL 419 


set-off, The latter question becomes unimportant the trial judge, 
although holding defendant’s favor, denied him judgment excess 
the amount the note. Defendant claims cross-appeal. 

Plaintiff contends that the president’s powers corporation are 
limited those stated the by-laws, which, this particular instance, 
provided that the president was the presiding officer the bank, 
sign all certificates stock, and execute and acknowledge all instru- 
ments, under seal otherwise, which were necessary for the bank 
execute. Plaintiff’s contention does not conform with the modern view 
the duties president bank. For full discussion the 
subject, see Michie, Banks and Banking, chap. seq., refer- 
ence being made Wales Bank Michigan, Har. 308. Under mod- 
ern usage and customs, the president bank, executive head, 
presumed have the power act for the bank its ordinary contracts 
and agreements and any act the president, pertaining the general 
business, will, the absence proof the contrary, presumed 
have been properly authorized. Many cases supporting this view are 

The other question raised whether, bank agrees sell 
the collateral time when the price available excess the loan 
and the borrower assured that has been done, can the borrower 
later held his note the event the bank’s failure carry out 
the agreement, the collateral having become valueless? There 
positive showing uncontradicted testimony that the president did 
agree sell the stock and that assured defendant that the agreement 
had been carried out. Showing was also made that, although the dis- 
position the collateral had been discussed prior the time the 
last renewal the note, defendant that time insisted upon sale 
the collateral, which, sold, would have brought more than the amount 
the loan plus interest the date maturity. 

The claim plaintiff that breach the agreement sell not 
bar recovery the note, because the agreement was without con- 
sideration, beside the point. The liability the pledgee may 
pledgee has duty use least ordinary care the preservation 
the security pledged and the protection the pledgor’s interest 
therein. Frey Farmers’ Bank, 273 Mich. 284, 262 
911; Sheetz Co. Commonwealth Commercial State 
Bank, 282 Mich. 96, 275 781; First National Bank Blakely 
Hattaway, 172 Ga. 731, 158 565, R.; Larkin Co. Daw- 
son, Tex. Civ. App. 345, 882; Amick Empire Trust Co., 
317 Mo. 157, 296 798, 1064; Semple Birge Mfg. Co. 
Detwiler, Kan, 386, 511; Johnson First Natl. Bank, Ga. 
App. 56, 184 915. The failure the pledgee sell the stock 
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upon request may not necessarily breach his duty. 
Hook, 198 Mich. 122, 164 384, 1918 441. However, 
the facts this case are quite different from those relied upon Allen 
Hook, supra. Not only did the pledgee agree sell the stock, but 
also informed the pledgor that the stock had been sold according 
agreement. Such representations would tend lull the pledgor into 
false sense security and prevent him from taking other possible 
steps protect his interest the pledge. The failure the bank 
carry out its agreement cannot under these circumstances considered 
exercise even ordinary care, and such negligence will render the 
bank liable for the loss arising from the depreciation the value 
the stock pledged. Johnson First National Bank, Ga. App. 56, 
184 915. 

Plaintiff bought the note after maturity and, therefore, 
better position than its assignor. breached its duty de- 
fendant, the bank liable for its default and cannot recover the 
note. The trial court found. 

Judgment for defendant affirmed, with costs. 


ALTERATION CHECK 


Sundail Construction Company Liberty Bank Buffalo, New York 
Court Appeals, Rep. (2d) 745 


Changing the name the payee check constitutes ma- 
terial alteration and drawee bank, paying such check, liable 
its depositor, the drawer. 


The plaintiff company drew check the defendant bank pay- 
able the order Blair and delivered one Kreppel, 
with instructions turn over Blair. The check was drawn 
under arrangement between the plaintiff and Blair, under which 
for the benefit the plaintiff. the contract were not obtained, 
was understood that the check would returned the plain- 
tiff. Kreppel caused the check certified. then altered 
adding the words ‘‘& Company, the payee’s name 
and presented trust company Buffalo which was 
collected through the clearing house. was held that the change 
made the check Kreppel constituted material alteration and 
that the defendant drawee bank was liable the plaintiff com- 
pany, drawer the check, for the amount the check. 


This reverses the decision the Appellate Division this case, 
292 Supp. 87, which was published the May, 1937, issue 


similar decisions see Banking Law Journal Digest (Fourth 
§63. 
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the ‘‘Journal’’ page 383. The facts stated the opinion 
the lower court appear somewhat different from the facts here 
stated. the lower court opinion was stated that Blair 
the name the payee changed Blair Company.”’ 
this appeal, appears that Kreppel changed the payee’s name 
and that Blair did not authorize him make the change. 


Appeal from Supreme Court, Appellate Division, Fourth Depart- 
ment. 

Action the Sundail Construction Company, Inc., against the 
Liberty Bank Buffalo recover the amount check. From 
judgment the Appellate Division, Fourth Department, which re- 
versed the law judgment the Trial Term, without jury, and 
dismissed the complaint, 249 App. Div. 260, 292 87, plaintiff 
appeals. motion for reargument was denied, 250 App. Div. 826, 

Judgment the Appellate Division reversed, and judgment 
Trial Term affirmed. 

Hampton Halsey, Rochester, for appellant. 

Mark Turner and Perry Wurst, Jr., both Buffalo, for re- 
spondent. 


CRANE, J.—This case was presented the court upon 
agreed statement facts which substance follows: 

November 29, 1933, the plaintiff drew its check, dated November 
29, 1933, for the sum $1,100, payable the order Blair. 
The check was drawn upon its account the Liberty Bank Buffalo, 
the defendant. The check was delivered one Frank Kreppel, 
with instructions deliver the payee, Blair. The check 
was made ‘‘C. upon arrangement with him whereby 
was use the check deposit upon contract obtained 
him for the benefit the plaintiff, and, the event the contract was 
not obtained, Blair was return the check the plaintiff. The con- 
tract upon which the check was used deposit, and upon 
which said Blair was receive commissions, was never obtained. Upon 
receipt the check Kreppel caused certified. Then al- 
tered the check material part. forged the words ‘‘& Co. 
that the payee the check, instead being Blair, became 
Blair Co., Inc. The check this condition presented 
the Manufacturers Traders Trust Company Buffalo, 
was presented through the clearing house the defendant and paid. 

The defendant made inquiry the plaintiff relative the check 
the forged name the payee. Neither did Blair authorize 
Kreppel make the change. The plaintiff never consented the 
change the name the payee that his bank, the defendant, pay 
any one other than the original payee, ‘‘C. order. The 
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proceeds the check were used Blair Co., Inc., pay its 
own obligations, and neither Blair nor the plaintiff obtained any 
part thereof. Blair and Kreppel were officers the Blair 
and stated that Blair, over the telephone, directed Kreppel 
deposit the check the account the corporation with the Manu- 
facturers Traders Trust Company and immediately pay the ob- 
ligations the corporation. Kreppel, however, had authority what- 
ever alter the check any particular. These are the facts from 
which deduce the following conclusions: 

When Blair received this check payable his order, was 
under special promise and agreement that would use 
tion with procuring contract for the drawer. had indorsed the 
check authorized its deposit his account, the drawer could not 
complain because his bank paid it. Although Blair broke his agree- 
ment and misappropriated the check, the drawer would have remedy 
against his bank, the check had been paid due course banking. 
The drawer, however, had the right determine whom the check 
should paid and whom its bank should give the money. desig- 
nated Blair, and the bank was unauthorized pay anybody ex- 
cept Blair, his account, the person holding the check proper in- 
dorsement. Like other choses action, the check could have been 
delivered third party without indorsement, but the third party 
whom was given would take subject all the equities, and could 
not collect compel the drawer pay, because the assignor, 
Blair, could not so. The check had been misappropriated. 
Neither would the bank justified paying stranger the in- 
strument without proper indorsement. Blair never indorsed the 
instrument, and had sought mere delivery pass the check 
over his corporation, the drawer least was protected the extent 
that the corporation could not collect the check either from him 
his bank. The corporation, mere holder the misappropriated 
check unindorsed, had claim could enforce. 

When Kreppel changed the name the payee from ‘‘C. 
‘‘C. Blair Co., was much forgery and alteration 
had scratched out the name altogether and had substituted 
that would see once that such alteration would not 
justify the bank paying the check. Such mutilation check 
negotiable instrument could not excused upon the plea that 
the original payee intended indorse anyhow. The 
payee’s intention has nothing with such matter, drawer 
entitled all the protection which the law affords when passes 
his signature into circulation. 

The Negotiable Instruments Law, Consol. Laws, 38, 205, pro- 
vides: ‘‘Where negotiable instrument materially altered without 
the assent all parties liable thereon, avoided, except against 
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party who has himself made, authorized assented the alteration 
and subsequent 

And, section 206, alteration material when any change 
addition made which alters the effect the instrument any re- 
spect. The change the name the payee material alteration, 
rendering the check immediately void. When the payee’s name was 
check obligation the drawer, the plaintiff. The defendant bank, 
therefore, was not justified paying it. 

The fact that this check was certified way changes these re- 
sults. The certification simply means that the bank holds the money 
pay the check and liable pay the check the proper party. 
way affects the law forgery material change the 
instrument the relationships the parties, except that the bank, 
the certification, makes the amount the check good the right- 
ful payee. The relation existing between bank and its depositor 
that debtor and creditor, and the bank holds the fund, subject 
paid out upon the direction the creditor according the terms 
and conditions imposed him. The bank’s protection the payment 
checks consists the fact that has followed strictly the depositor’s 
directions disbursing his funds. 


depositor has imposed the condition that his check shall 
not paid without bears his indorsement, the depository, pays 
holder without such indorsement, runs the risk the 
tion, and takes the burden showing that such holder has 
some way the lawful title receive the funds. may successfully 
defend such payment can show that made person who, 
against the drawer, was legally entitled receive it, for, that 
event, the drawer would suffer damage thereby.’’ Lynch First 
Nat. Bank, 107 179, 184, 775, 777, Am. St. Rep. 803. 


The defendant this case unable show that Blair Co., 
was legally entitled the payment this check. See, also, 
Meuer Phenix Nat. Bank, App. Div. 331, 83, af- 
firmed, without opinion 183 511, 1100; Goshen Nat. 
Am. St. Rep. 765. Daniel Negotiable Instruments, 7th Ed., 
1798. These authorities touch merely the question the transfer 
certified check without indorsement, one having legal title holder, 
against whom there are equities. have more this case, 
have above stated, the payee’s name having been forged. This ren- 
dered the instrument void. 

For the reasons here stated, the judgment the Appellate Divi- 
sion should reversed and that the Trial Term affirmed, with costs 
this court and the Appellate Division. 


424 THE BANKING LAW JOURNAL 


CONTINUING GUARANTY PROTECTS BANK’S 
SUCCESSOR 


Interstate Trust Banking Co. Sabatier, Supreme Court Louisi- 
ana, 179 So. Rep. 


continuing guaranty payment full all debts obliga- 
tions corporation certain bank, ‘‘its successors and as- 
may another bank which the bank named 
the guaranty transfers all its assets. 


The guaranty here involved was continuing guaranty 
the sum $75,000 signed the defendant favor the New 
Orleans Bank Trust Company. undertook guaranty pay- 
ment all indebtedness obligations ‘‘owing said bank, its 
successors and assigns, said Iota Rice Mill Company, Inc.’’ Some 
two years after the execution the guaranty, the New Orleans 
Bank Trust Company for value transferred all its assets the 
plaintiff Interstate Trust Banking Company. Among the assets 
was promissory note the Mill Company for $20,000, payable 
the New Orleans Bank Trust Company. this action, was 
held that the plaintiff, assignee the assets the New Orleans 
Bank Trust Company, could enforce the guaranty against the 
defendant. stated the court, ‘‘by the very provisions the 
instrument itself, which are plain and unambiguous, guaranty 
the debt the Iota Rice Mill Company, Inc., the New Or- 
leans Bank Trust Company and any person whom the New 
Orleans Bank Trust Company might assign the debt.’’ 


continuing guaranty, may mentioned, contemplates 
succession liabilities for which, they accrue, the guarantor be- 
liable, provided, however, that the guarantor can event 
held liable for more than the maximum amount specified the 
guaranty. 


Suit continuing guaranty the Interstate Trust Banking 
Company, liquidation, against Paul Sabatier and others. From 
judgment dismissing the suit, plaintiff appeals. 

Reversed and remanded. 

Corkern Flanders, New Orleans, and Bruner 
Chambers, Crowley, for appellant. 

Modisette Adams, Jennings, Walter Burke, New Iberia, 
and Chappuis Chappuis, Crowley, for appellees. 


PONDER, J.—This suit continuing guaranty. 
petition pertinent this decision. The facts alleged are substantially 


similar decisions see Banking Law Journal Digest (Fourth 
Edition 
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follows, viz.: The defendant, October 20, 1928, executed the 
New Orleans Bank Trust Company, the following continuing guar- 


anty, 
Guaranty 

consideration the giving credit Iota Rice Mill Co., Inc., 
hereby give this Continuing Guaranty New Orleans Bank 
Trust Company, New Orleans, Louisiana, for payment full, to- 
gether with all interest, fees and changes whatsoever kind and 
nature, any and all indebtedness and/or obligations said Iota Rice 
Mill Co., said New Orleans Bank Trust Company the 
amount Seventy-Five Thousand Dollars ($75,000.00) whether 
open account overdraft evidenced note draft, secured 
unsecured, otherwise, due and owing the present time here- 
after from time time, become due and owing said Iota 
Rice Mill Co., binding the undersigned Sabatier, 
Sabatier, Sabatier and Sabatier, heirs and assigns, solido 
with said Iota Rice Mill Co., for said indebtedness and/or obliga- 
tions precisely the same had been contracted and were due and 
owing the undersigned personally; and waiving the pleas and divi- 
sion and discussion, and agree pay upon demand, any time, the 
full amount due said Iota Rice Mill Co., Inc., said bank, the 
amount this guaranty. 

the acceptance this guaranty and any indebted- 
ness covered same and demand, protest notice demand 
non-payment and notice any act establish the liability any 
party any commercial paper, indebtedness obligation covered 
this guaranty are severally waived. liability the undersigned 
shall not affected any change, extension, release security 
indulgence any kind respect any debt, obligation transac- 
tion covered this agreement, this intended unconditional 
continuing guaranty any and all indebtedness and/or obligations 
not exceeding the above amount, which, from time time, any 
time, may exist and/or become due and owing said banks, its 
successors and assigns, said Iota Rice Mill Co., Ine. 

guaranty shall continue force until written notice its 
discontinuance shall served upon one the executive officers said 
bank, but such discontinuance shall not affect the liability any other 
party liable the premises nor shall affect the liability the party 
giving said notice any debts and/or obligations then existing and 
subject this guaranty. 

done and signed this 20th day October, 1928, New 


Orleans, Louisiana. 
John Sabatier, 
Sabatier, 
Sabatier, 


December 1930, the New Orleans Bank Trust Company for 
value transferred all its assets the Interstate Trust Banking 
Company, among which assets there was promissory note the Iota 
Rice Mill Company, payable the New Orleans Bank Trust 
Company for the sum $20,000 secured the above-mentioned con- 
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tinuing guaranty. February 1931, the Iota Rice Mill Company, 
Inc., gave the Interstate Trust Banking Company their promissory 
note payable the New Orleans Bank Trust Company and them 
indorsed, for the sum $20,000 renewal the aforementioned 
note, secured the continuing guaranty. 

There dispute raised the liabilities the parties the 
note which was given the New Orleans Bank Trust Company and 
secured the continuing guaranty prior the transfer the assets 
the New Orleans Bank Trust Company the plaintiff. The dis- 
pute herein leveled the renewal note given the Iota Rice Mill 
Company, payable the New Orleans Bank Trust Company 
and them indorsed the plaintiff subsequent the transfer the 
assets the New Orleans Bank Trust Company. 

The lower court rendered judgment dismissing suit 
exception cause action, from which judgment plaintiff 
prosecutes this appeal. 

The principal ground which the lower court sustained the ex- 
ception cause action was that the continuing guaranty herein 
was special guaranty addressed particular person who alone 
take advantage and whom the guarantor would re- 
sponsible and that special guaranty one that usually, but not 
necessarily, contemplates trust reposes confidence the person 

The plaintiff contends that the guaranty general guaranty 
special class persons, the New Orleans Bank Trust Company, 
its successors and assigns, and that from the language the guaranty 
itself, the guaranty assignable. For the purpose this decision, 
not necessary state the other contentions the plaintiff. 

the case Continental Supply Co. Tucker-Rose Oil Co., 146 
La. 671, So. 892, 893, this court affirmed the doctrine laid down 
the case Menard La. Ann. 385, Am. Dec. 610, 
follows: 


safe rule construction guaranty give the instru- 
ment that effect which shall best accord with the intentions the 
parties, manifested the terms the guaranty, taken connec- 
tion with the subject-matter which relates, neither enlarging the 
words beyond their import favor the creditor, nor restricting them 
the aid the surety.’’ 


There could question that this unconditional guaranty 
the amount $75,000 for provided the document itself. 
This guaranty was given for any and all indebtedness and obligations 
the Iota Rice Mill Company, Inc., the New Orleans Bank Trust 
Company that amount whether evidenced note otherwise. 
The guaranty also provides ‘‘that the liability the guarantors shall 
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not affected any change, extension, release security, in- 
dulgence any kind respect any debt obligation transac- 
tion covered this agreement.’’ The debt herein was covered the 
guaranty. not disputed that the New Orleans Bank Trust Com- 
pany, prior the transfer the note, had the right extend the 
note take new note renewal, which renewal note would have 
been protected this guaranty. The guaranty provides: 


liability the undersigned shall not affected any 
change, extension, release security indulgence any kind 
respect any debt, obligation transaction covered this agree- 
ment, this intended unconditional continuing guaranty 
any and all indebtedness and/or obligations not exceeding the above 
amount, which, from time time, any time, may exist and/or 
become due and owing said bank, its successors and assigns, 
said Iota Rice Mill Co., 


seen from this stipulation that the guaranty was cover 
any debt $75,000 due the New Orleans Bank Trust Company, 
its successors and assigns. The debt the same, has merely been 
assigned the plaintiff. There change the debt and the only 
change the evidence the debt, that the note, that new note 
given 

the case Reconstruction Finance Corporation Thomson, 186 
La. 171 So. 553, this court, reviewing prior decisions and affirm- 
ing the doctrine laid down therein, stated: 


execution new note renewal old note does not 
novate the debt destroy the privilege securing the same. This true 
even though additions interest and other charges are made the 
note. Novation never Civ. Code, art. 
contract, consisting two stipulations; one ex- 
tinguish existing obligation, the other substitute new one 
its place.’’ Civil Code, art. 2185. 


clear from the very wording the guaranty ‘‘owing said 
bank, successors and assigns’’ that the parties intended the guaranty 
assignable. Since the debt and the guaranty are both assignable, 
the assignee, the plaintiff herein, under the very terms this guaranty, 
would have the right extend renew the evidence the debt, the 
note. This guaranty was unconditional agreement pay the debt 
the Iota Rice Mill Company, Inc., the New Orleans Bank Trust 
Company, its and assigns, and there contention herein 
that the debt has been paid. This court the case Commercial 
National Bank Richardson, 163 La. 933, 934, 113 So. 152, 154 lays 
down this doctrine: 


the guaranty signed the guarantor the request the 
guarantee, the guarantor’s agreement accept contemporaneous 
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with the guaranty, the mutual assent proved and the delivery 
him for his use completes the contract without further accept- 
Co. Richards, 115 524, Ct. 173, Ed. 480; Davis 
Wells, Fargo Co., 104 159, Ed. 686; Notes 105 Am. St. 
Rep. 513 seq.; arts. 1804, 1802; Hibernia Bank Trust Co. 
Cancienne, 140 La. 969, So. 267, 1917D, 

the amount the liability the guarantor and yet continuing 
unlimited time. The rule laid down 1440, citing Mathews 
Phelps, Mich. 327, 108, Am. St. Rep. 581, and Kim- 
ball Co. Baker, Wis. 526, 730, that, although 
the amount the liability the guarantor limited, the time 
not expressly limited, the guaranty nevertheless continuing 
guaranty, the amount for which the liability the guarantor 
limited, the terms the instrument indicate that the purpose was 
give standing credit the principal debtor used from time 
Hibernia Bank Trust Co. Succession Cancienne, 140 
La. [969], 980, So. 267, 1917D, 


The defendants contend that this special guaranty given 
the New Orleans Bank Trust Company, its successors and assigns, 
for the payment indebtedness the Iota Rice Mill Company, Inc., 
the New Orleans Bank Trust Company, and not the plain- 
tiff other, and that the guaranty definite person and 
other person can take advantage it, citing Citizens’ Bank Trust 
Co. Barthet, 177 La. 652, 148 So. 906. The case cited not ap- 
plicable the instant for the reason that the guaranty therein 
was the first place conditional one and the second place pro- 
tect only the Bank Napoleonville. 

The defendants contend that when the New Orleans Bank Trust 
Company transferred all its assets the plaintiff that merged itself 
into the plaintiff and lost its identity and individuality. There noth- 
ing petition show that the New Orleans Bank Trust 
Company discontinued business, but, the other hand, the sale itself 
shows that contemplated future existence because was provided, 


further agreed that the liquidation the assets the New 
Orleans Bank shall without expense it. 

Orleans Bank obligates itself execute upon demand 
Interstate Bank such additional deeds, documents and papers may 
necessary desirable fully transfer and convey any all 
the assets hereinabove described unto Interstate 


The defendants contend that the contract, being one suretyship, 
must strictly construed and that cannot construed authoriz- 
ing the New Orleans Bank Trust Company its own accord 
contractual relation between the guarantors and any one 
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else assignment the contract; and that there nothing 
the contract which authorizes the New Orleans Bank Trust Com- 
pany substitute some one else guaranteed under the agreement, 
thereby changing the parties the contract and consigning the guar- 
antor the tender mercies the plaintiff any other whom they 
might have been unwilling expose their well-being and safety 
granting such dangerous powers are given this contract. 
see merit this contention for the reason that the guaranty was 
given secure the debt the Iota Rice Mill Company, Inc., the 
New Orleans Bank Trust Company and provided that was 
unconditional guaranty such debt due and owing the said bank, its 
successors and assigns. the very provisions the instrument itself, 
which are plain and unambiguous, guaranty the debt the 
Iota Rice Mill Company, Inc., the New Orleans Bank Trust Com- 
pany and any person whom the New Orleans Bank Trust Com- 
pany might assign the debt. 

The defendants contend that the note given the plaintiff extend- 
ing the term payment sixty days was not renewal any original 
debt due the New Orleans Bank Trust Company, but novation 
the substitution new creditor for the old. 

Under the doctrine laid down Reconstruction Finance Corpora- 
tion Thomson, supra, the execution new note renewal 
old note does not destroy the privilege securing it. provided 
the guaranty that ‘‘the liability the undersigned shall not 
affected any change, extension, release security indulgence 
any kind respect any debt, obligation transaction covered 
this agreement, this intended unconditional continuing 
guaranty any and all indebtedness and obligations not exceeding 
the above amount, which from time time, any time, may exist 
and become due and owing said bank its successors and 
assigns the said Iota Rice Mill Co., The language used herein 
plain and unambiguous and could only interpreted mean that 
was the intention the guarantors secure the debt the Iota 
Rice Mill Company, Inc., the New Orleans Bank Trust Company 
and those whom the debt might assigned and that the liability 
the guarantors was not affected any change, extension, 
release security, indulgence any kind respect any debt, 
obligation, transaction covered the guaranty. From the broad 
language herein used, there could question but what the plain- 
tiff, assignee, had the authority renew the note. 

The New Orleans Bank Trust Company, having assigned the 
debt and the guaranty, which were assignable, the plaintiff, the 
plaintiff then became the creditor, and, when the note was renewed 
with the plaintiff, was not substitution new creditor, for the 
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reason that the plaintiff was the creditor the time the renewal note 
was given. 

For the reasons assigned, the judgment the district court set 
aside and the case remanded the district court for further 
ceedings consistent with the views herein expressed. The defendants 
pay the cost this proceeding and all other cost await the final 
disposition the case. 


RIGHT STOCKHOLDER EXAMINE 
BOOKS CORPORATION 


Neiman Templeton, Kenly Co., Ltd., Appellate Court 
Rep. (2d) 290 


The Illinois statute (Smith-Hurd Stats., 32, 157.45), which 
provides that stockholder corporation may examine the books 
the corporation ‘‘for any proper purpose,’’ provided has been 
stockholder record for least six months immediately preced- 
ing his demand examine the books, holder record 
least all the outstanding shares the corporation, con- 
tains only reasonable limitations and not invalid class legisla- 
tion. 


Appeal from Court, Cook County; Harry Fisher, Judge. 
Petition Sidney Neiman against Templeton, Kenly 
Limited, Walter Templeton, individually and president the 
company, and Krickhan, individually and secretary the 
company, for writ mandamus compel defendants permit 
plaintiff examine the books Templeton, Kenly Co., Limited. 
From judgment ordering the writ issue, defendants appeal. 

Reversed and remanded, with directions. 

Charles Loy, Chicago, for appellants. 

Jacobson, Merrick, Nierman Silbert, Chicago (David Silbert 
and Arthur Altschul, both Chicago, counsel), for appellee. 


McSURELY, J.—Plaintiff filed his petition stockholder seek- 
ing writ mandamus compel defendants permit him examine 
the books Templeton, Kenly Co., Limited, corporation; motion 
dismiss was made and denied, and the court ordered the writ 
issue. Defendants appeal. 

The petition purported filed under the authority section 
45, the act, section 157.45, 32, Ill. Rev. Stat. Defendants 


similar decisions see Banking Law Journal Digest (Fourth 
Edition 
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say that the face the petition appears that plaintiff not 
the class stockholders which the statute grants the right ex- 
amine the books corporation. 

The act gives this right ‘‘Any person who shall have been 
shareholder record for least six months immediately preceding 
his demand who shall the holder record least five per 
all the outstanding shares corporation.’’ The petition was 
filed July 15, 1937. alleged that about December 1936, the pe- 
titioner became the owner shares stock defendant corpora- 
tion; that March 29, 1937, the corporation issued him certificates 
these shares stock; that June 24, 1937, demanded and was 
refused permission examine the books defendant corporation. 
Defendants say that this shows its face that petitioner was the owner 
record stock defendant corporation only about three months 
before the demand was made, and therefore does not come within 
the statutory qualification one entitled examine the books. 

Under section the Corporation Act 1919, Smith-Hurd 
Stats. 32, 157.45 note, the right examine the books was given 
stockholder corporation’’ without any qualifications 
the length time had held stock, the amount. This right any 
stockholder, without restrictions, gave encouragement unscrupulous 
persons create nuisance value for their stock. They would acquire 
small amount stock and once demand the right examine the 
books the corporation, solely for the purpose harassing and 
annoying its officers force the purchase their stock con- 
siderable profit. order curb these predatory actions the Legisla- 
ture 1933, repealing the 1919 Corporation Act, inserted section 
45, Ill. Rev. Stat. 1937, 32, 157.45, giving the right examination, 
words defining the class stockholders entitled this right. 
Business Corporation Act annotated 187. They should record 
holders stock for least six months immediately preceding the de- 
mand, holders record least per cent. the outstanding 
shares, and the object the examination must ‘‘for any proper 

Counsel for plaintiff argue that the statutory qualifications the 
stockholder are operative only when the petitioner asks for the imposi- 
tion the penalty prescribed the latter part the statute, which 
provides that any officer agent should refuse the demand 
shareholder examine the books should liable the shareholder 
penalty per cent. the value the shares owned such 
shareholder, addition any other damages remedy afforded him 
law. said that the petitioner did not seek for the imposition 
this penalty was not required bring himself within the quali- 
fication stockholders first described the statute. There nothing 
the statute itself which indicates that the imposition penalty 
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the refusing corporation agents can imposed only the petition 
those stockholders described the act. There logical con- 
nection between the qualifications the stockholder, prescribed 
the act, and the collection penalty. The penalty because the 
refusal permit the books examined and not because the kind 
stockholders requesting this. hold that the qualifications 
stockholders entitled enforce their demands are definitely fixed 
the statute without reference connection with the imposition 
penalty the refusing corporation agents. 

Plaintiff argues that limit the right examine the books the 
class stockholders described the statute class legislation, and 
that construe this statute this manner declare unconstitu- 
tional. The unconstitutionality the statute determined 
the Supreme Court, but has been recognized repeatedly within the 
power the Legislature classify persons long the classifica- 
tion general and has some reasonable relation the end sought. 
Parker-Washington Co. Industrial Board, 274 498, 113 976. 
Manifestly, the instant statute was passed prevent the abuses 
which have referred. The limitations the time holding stock 
the amount, and that the demand must for proper purpose, 
are all reasonable limitations, tending avoid unreasonable and im- 
proper demands. 

Plaintiff cites Miller Spanogle, 275 App. 335, 340-343, 
holding not necessary allege the petition the statutory re- 
quirements stockholder seeking examine the books. There the 
petition seeking the writ mandamus alleged that the petitioner is, 
and for five years last past has been, stockholder the company. 
The opinion, for the most part, discusses the averments mismanage- 
ment the corporation tending support the allegation that the pur- 
pose the demand was proper. The opinion contains statement 
suggesting that, this was not proceeding recover penalty, 
was unnecessary for the petitioner allege how long had held 
stock, how much. But other language the opinion indicates that 
the court considered the allegation that the petitioner has been stock- 
holder for five years past, sufficient. Wise Byllesby Co., 
285 Ill. App. 40, 45-47, 536, 538, involved similar proceed- 
ing, where the petitioner alleged that for least six months prior 
the date demand was stockholder defendant corporation. 
The important question issue was the purpose the examination. 
was argued that the Corporation Act gave the petitioner abso- 
lute right examine the books, citing the Miller Case, supra. 
construed the opinion that case holding that the right examina- 
tion was not absolute, and that the section the statute had changed 
the law, theretofore announced. held that under the present 
statute, ‘‘the right examination not absolute but qualified and 


i 
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limited the class stockholders, whose interests are such de- 
scribed the statute and who desire examination for purpose 
which not 

The latter part the statute, Ill. Rev. Stat. 1937, 32, 157.45, 
provides that, ‘‘Nothing herein contained shall impair the power 
any court competent jurisdiction, upon proof shareholder 
proper purpose, compel mandamus otherwise the production’’ 
for examination the books the corporation. argued that this 
provision re-enactment the common-law right any stockholder 
examine the corporation’s books and annuls the provisions the 
statute describing the class stockholders entitled this right. 
essence this argument is, that the Legislature, having solemnly pre- 
certain requirements, the same section repealed them. 

has been held many times that construing statute effect 
must given every clause, possible, and that construction should 
not adopted which negatives any part statute such construc- 
tion can avoided. Consumers Co. Industrial Comm., 364 

This provision last quoted virtually the same the last clause 
section the Corporation Act 1919, Smith-Hurd Stats. 32, 
157.45 note. common law the right the writ mandamus was 
not unrestricted. The writ was not granted merely gratify idle 
curiosity the examination corporate records, ‘‘and unless there 
some particular matter dispute between members the corpora- 
tion, between the corporation and its individual members, some 
specific purpose for which the inspection necessary, mandamus will 
not High’s Extraordinary Legal Remedies, Ed., 310. 
was remove these restrictions the purposes the examination 
that the provision question was added the section prior statutes 
and the enactment 1933. Stone Kellogg, 165 Ill. 192, 205, 
222, Am. St. Rep. 240. The provision under consideration 
relates only the object the examination sought and not the 
qualifications the stockholders. 

Plaintiff cites cases from other jurisdictions which are said hold 
that the right any stockholder examine the books corporation 
unrestricted and unlimited. The cited hardly far, but 
any event prefer follow our judgment expressed the Wise 
Case, that the right examination qualified and limited the class 
stockholders described the statute. are the opinion the 
better reasoning supports this view. 

hold that the petition, the respect indicated, did not com- 
ply with the statute. 

the well-settled rule that where the allegations for the writ 
mandamus fail show legal right, the writ will denied. Quern- 
heim Asselmeier, 296 494, 499, 129 828. 
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The writ was awarded not only against the corporation and its 
officers, but against Walter Templeton, individually, and 
Krickhan, individually. This was improper. People Mattinger, 212 
Ill. 906; Yenter, 301 508, 512, 134 
39. 

For the reasons indicated, hold that the motion dismiss the 
petition should have been allowed. The judgment order reversed 
and the cause remanded, with orders grant defendants’ motion 
dismiss the petition. 

Reversed and remanded, with directions. 


DEPOSIT TRUST FUNDS BANK 
PRESIDENT 


Peoples Bank Butler Moberly, Kansas City, Missouri, Court 
Appeals, 115 Rep. (2d) 


The president bank was also trustee estate. Without 
ascertaining the provisions the order appointing him, deposited 
the trust fund the bank time certificate deposit. The cer- 
was renewed from time time over period about 
eighteen years, when the bank failed. was held that the trust 
estate was entitled preference the assets the bank. 

The deposit the fund the bank was, effect, loan the 
bank. making such loan, the trustee violated his duties 
trustee and, the court held, the bank was party the wrong and 
could not permitted take advantage it. 


Proceeding the matter the liquidation the Peoples Bank 
Butler Wesley Denton, trustee for Addie Keirsey, claimant, op- 
posed Moberly, Commissioner Finance, charge the 
Peoples Bank Butler liquidation, and Buschmann, Special 
Deputy Commissioner, establish claim preferred claim against 
the assets the bank. From judgment denying the preference, 
claimant appeals. 

Reversed and remanded, with directions. 

Silvers, Butler, for appellant. 

Sheppard, Butler, for respondents. 


CAMPBELL, C.—Wesley Denton, trustee for the bodily heirs 
Addie Keirsey, brought this proceeding establish his claim 
preferred one against the assets the Peoples Bank Butler, Mo., 
then the hands the Commissioner Finance, for the purpose 


similar decisions see Banking Law Journal Digest (Fourth 
§143. 
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The claim was heard, preference denied, and the trustee 


liquidation. 
appealed. 

The undisputed evidence shows that the bank failed open after 
December 17, 1932, ‘‘by virtue mayor’s moratorium’’; that re- 
mained closed until about April 1933, when reopened under re- 
strictions prescribed the Finance Commissioner. 

The bank remained open until April 30, 1934, when the Finance 
Commissioner took possession its property and proceeded liquida- 
tion. The assets the bank received the commissioner totaled more 
than $200,000. 

The evidence further shows that the order and judgment the 
circuit court Gentry county, Mo., entered September, 1916, Wes- 
ley Denton was constituted trustee for the bodily heirs Addie 
Keirsey and directed take charge fund belonging said heirs 
the amount $621.78; and loan the fund real estate security 
invest same land. 

The exact time when Denton received the fund was not shown, but 
may inferred received not later than October, 1916. Soon 
after received the fund, placed the Peoples Bank time 
deposit. The deposit was renewed every six months; the last renewal 
certificate was the sum $1,041.58, dated October 

Denton testified knew where the fund ‘‘came from and what 
was for’’; that did not have copy the order appointing him 
trustee the time was appointed; that had read that order 


time 


You, course, knew how the court ordered was 
will have admit didn’t. was brought me. They said 
was appointed trustee John Cunningham, the trustee for some 
time for Mrs. Cunningham; and never investigated any that time. 
recall put this out real estate, and looked around and couldn’t 
get out, and just kept going and overlooked it.’’ 


Denton was president and active charge the bank from Octo- 
ber 30, 1916, until closed. 

When Denton loaned the trust fund his bank, violated his 
trust, and the bank knew the wrong became and remained 
trustee maleficio with respect the fund. Kirksville Sav- 
ings Bank, Mo. App., 612; Round Prairie Bank Downey, 

Denton was one the chief officers and active charge the 
bank, and his acts were the acts the bank. Mann Bank Green- 
field, 323 Mo. 1000, 502, 506. 

Counsel for the commissioner concedes the knowledge Denton 
constitute notice the bank,’’ but claims Denton testified 
did not know how the court had ordered the money 
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For Denton loan the trust fund the bank prior knowing the 
provisions the trust was for him and the bank take chances 
whether not the loan was lawful one. must remembered 
that, under the ruling the Mann Case, supra, Denton trustee and 
Denton president was law one person; that the bank received the 
money from the hand the individual charge its affairs; and 
the bank may not receive and hold the trust property and thus escape 
the consequences the wrong Denton because chose not know 
his duties trustee. are not considering the personal right 
Denton; the right the beneficiaries the trust which here 
involved. The bank did not obtain title the fund because Denton 
lacked authority pass title it, and Denton for the purposes 
this case was the bank, his wrong was the wrong the bank. Whether 
Denton knew did not know the limitations imposed him the 
provisions the trust immaterial for the reason that either event 
and the bank were wrongdoers. 

The commissioner relies the case West St. Louis Trust Co. 
St. Louis Brokaw, Mo. App., 102 792, 796. that case 
the next friend minor plaintiff received the proceeds judg- 
ment favor the minor and, under direction the court which 
the judgment was rendered, deposited the money the trust company 
and received time certificate deposit payable him trustee for 
the minor. Thereafter, the trust company failed. Claim based 
the certificate was denied preference. The court, holding the claim 
was not preferred one, said that ‘‘the bank knew nothing the claim- 
ant’s relationship the minor other than that had been the minor’s 
next friend for the prosecution his action the circuit court, and 
was not part its duty require him submit himself the 
jurisdiction the probate court for whatever purposes might have 
been served thereby.’’ 

the instant case the trustee knew should have known the ex- 
tent and nature his authority. 

borrowing the money the bank adopted the wrongful act its 
president, and may not now through the commissioner say was not 
party the wrong. 


suggested that the circuit court Gentry county was without 
jurisdiction make the order virtue which the trustee received 
the trust fund. The commissioner cannot assert right which the 
bank could not have asserted while was carrying its business. 
Hence, the commissioner cannot question the title the trustee the 
fund which the bank borrowed. 


The amount the fund loaned the bank was $621.78. The 
amount the certificate was increased from time time adding 
thereto sums called interest until October 1932, the amount 
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the certificate was $1,041.58. The additions were part the trust 
fund. Polk Township Harrison, Mo. App., 738. 

For the reasons stated, the judgment reversed and the cause re- 
manded, with direction allow the claim preferred claim the 


amount $621.78. 


RENEWAL NOTE COVERED GUARANTY 


Chase National Bank Carver, New York Supreme Court, 
Supp. (2d) 329 


The defendant signed writing guaranteeing the plaintiff bank 
all paper discounted for and loans made named corpora- 
tion. The guaranty contained provision pre-existing debts 
renewals. was held that the guaranty would cover renewal, 
made after the execution the guaranty, note given the 
bank prior the execution the guaranty. 


The court regarded the guaranty being ambiguous and, there- 
fore, admitted oral evidence clarify its meaning. The purport 
this evidence not given the opinion but the court stated 
that was sufficient establish that the parties intended the guar- 
anty renewals pre-existing debts. would have been 
better, course, the guaranty had been worded specifically 
cover renewals. 


Action The Chase National Bank the City New York against 
Harry Carver written contract guaranty. 

Judgment for the plaintiff. 

Milbank, Tweed, Hope Webb, New York City (William 
O’Connell, New York City, counsel), for plaintiff. 

Smyth Meleney, New York City (Clarence Meleney, New 
York City, counsel), for defendant. 


POLETTI, J.—This action based written contract 
guaranty executed the defendant April 11, 1931, and reading 


consideration one dollar ($1.00), receipt whereof hereby 
acknowledged and induce The Chase National Bank the City 
New York (hereinafter called the Bank) its option discount for 
purchase from Etta, Inc. (hereinafter called the Borrower) any 
time from time time, notes, bills receivable, checks, drafts, accept- 
ances, and other commercial paper, make loans advances 
tion benefit for the account the Borrower, purchase 
extend upon any such instrument respect which the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition §557. 
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Borrower may liable any capacity, the undersigned hereby jointly 
and severally unconditionally guarantee the Bank that all sums 
stated any such instrument other writing payable shall 
promptly paid full when and that any and all other sums 
heretofore advanced and which are now hereafter may due and 
owing from said Borrower shall paid full when due, or, now 
due, when payment thereof shall demanded the and 
said instruments obligations, all said sums shall promptly paid 
when due, according such extension extensions 


The note which the plaintiff claims covered the guaranty was 
renewal pre-existing debt and was executed some time after the 
execution the guaranty, July 28, 1931. 

The defendant concedes his execution the guaranty and the plain- 
acceptance the renewal note, but contends that the loan evi- 
denced the renewal note was made prior the execution the 
guaranty, that the plaintiff was not induced make the loan re- 
liance the guaranty, that there therefore consideration for the 
guaranty. 

the defendant’s contention that consideration for the guaranty 
must restricted future cash loans and that was not intended 
include the extension antecedent debt. 

reading the comprehensive terms satisfies 
the court that the restriction proposed the defendant cannot im- 
posed without doing violence the contract. Although this court 
bound the decision Mr. Justice Steuer plaintiff’s motion for 
summary judgment, holding effect that the interpretation the 
guaranty cannot resolved matter law, yet most may 
said that the expressions what the consideration consist are 
not clear they might be. view such question fact and 
with well-settled principles law (Utica City National Bank 
Gunn, 222 204, 118 607; Traders’ National Bank 
Parker, 130 415, 1094; Scherer East Side National 
Bank, 263 190, 188 645), the court permitted the introduc- 
tion testimony tending clarify the under which the 
guaranty was executed order arrive the true intention the 
parties. This rule construction not changed because the defend- 
ant surety. Ulster County Savings Institute Young, 161 
23, 483; Catskill National Bank Dumary, 206 550, 
555, 100 422; Gates McKee, 232, 237, Am. 
545. the evidence adduced, has been clearly established that 
the parties intended that the consideration for the guaranty was 
include the extension antecedent debts well the making new 
loans. 

may be, the defendant contends, that loans and discounts 
their strict legal meaning not include renewals and that renewal 
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not loan but extension the time payment (see Brown 
Marion National Bank, Ky., 169 416, Ct. 390, Ed. 
801), but the strict legal meaning not always the meaning the 
parties. Surrounding circumstances may compel different meaning, 
and the function the court sitting here trier fact fix 
the sense which the words contained the guaranty were used. 
Kenyon Knights Templar Masonic Mutual Aid Association, 122 


take the primary strict meaning make the whole trans- 
action futile. take the secondary loose meaning, give 
efficacy and purpose. such situation, the genesis and aim the 
transaction may rightly guide our Cardozo, J., Utica City 
National Bank Gunn, supra, 222 204, 208, page 208, 118 
607, 608, citing Wigmore, Ev. 2470; Stephen, Digest Law 
Ev., article 91, subdivisions and 


The cases relied the defendant are not decisive the question 
here presented. Standard Oil Co. New York Koch, 260 
150, 154, 183 278, 279, went off the ground that the written 
memorandum guaranty did not contain all the material terms the 
alleged contract; particularly did not contain the agreement ‘‘made 
between the plaintiff and that the Standard Oil Company 
would surrender the first guaranty and refrain from suing Koch 
thereon; also extend further credit his corporation future de- 
liveries gasoline, consideration his guaranteeing both past and 
future indebtedness This agreement, the court said, 
the writing fails state. 


its terms Koch guarantees past and future indebtedness for 
extension credit the delivery gasoline his corporation. 
the face the guaranty there consideration other than this for 
assuming responsibility for past indebtedness. 

therefore, have this case oral evidence contract about 
which there seems little dispute. cannot enforced be- 
the action, performed both parties, was executory and 
the writing required the statute fails state the 


the instant case, however, the writing contemplates, does 
not compel, interpretation which includes consideration for the 
guaranty the extension antecedent debt. That this interpretation 
represented the true intention the parties has been confirmed 
and persuasive testimony. The writing therefore satisfies the 
statute, Personal Property Law, 31, subd. and since the considera- 
tion bargained for was actually rendered the plaintiff the ac- 
ceptance the renewal note, the defendant bound pay accord- 
ance with the terms the contract. 

Sun Oil Co. Heller, 248 28, 161 319, not the con- 
trary what here decided. was there held that from the evidence 
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showing the circumstances attending the execution the guaranty, 
which was admitted, here, show the true meaning the contract, 
the guaranty was given part for new indebtedness for future de- 
liveries which were never made. 

indicated, the written guaranty the instant case, properly 
interpreted, recites consideration for its execution the extension 
antecedent debt. Since such debt was concededly extended, judg- 
ment must rendered for the plaintiff. 


INVESTMENT FUNDS INCOMPETENT 
WAR VETERAN 


Farina, New York Supreme Court, Appellate Division, 
Supp. (2d) 987 


Section 1384-1 the New York Civil Practice Act the 
Uniform Veterans’ Guardianship Act adopted New York) pro- 
vides that every guardian incompetent war veteran shall in- 
vest funds the veteran securities authorized for investment 
savings banks and mortgages unincumbered real estate worth 
50% more than the amount invested. Under this statute, was 
held that investment guaranteed mortgage certificates was im- 
proper. was held that the guardian’s estate (the guardian having 


died the meantime) must surcharged with the amount lost 
through the investment. 


Appeal from Special Term, Westchester County. 
Proceeding the matter the final accounting Hugh Hew- 
son, deceased committee Dominick Farina, incompetent person 
and inmate the Matteawan State Hospital, wherein George Yates 
Hewson, administrator the estate Hugh Hewson, de- 
ceased committee, filed petition for final accounting which was op- 
posed James Donohue, special guardian for Dominick Farina, 
incompetent person, and the Veterans’ Administration. From 
much order the Supreme Court, Special Term, entered the 
office the clerk the county Westchester the 5th day May, 
1936, surcharged the estate the deceased committee with $5,951.92 
expended the committee purchasing, investments behalf 
the incompetent, guaranteed mortgage certificates, the petitioner George 
Yates Hewson and the Fidelity Deposit Company Maryland, surety 
the bond deceased committee, appeal. 

Affirmed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §564. 
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Thomas White, New York City (R. Elliott Davis, New York 
City, and John O’Rourke, White Plains, the brief), for ap- 
pellants. 


JOHNSTON, J.—The question determined whether, under 
the statute, article 81-A, 1384-1, Civil Practice Act, added chapter 
340, Laws 1929, hereinafter referred the Veterans’ Act, the 
committee guardian incompetent war veteran authorized 
invest guaranteed mortgage certificates moneys received from the 
United States Veterans’ Administration. 

1929 Hugh Hewson was appointed committee Dominick 
Farina, incompetent war veteran. The Fidelity Deposit Company 
Maryland became the surety the committee’s bond. 1932 the 
committee invested $5,951.92 the moneys received from the United 
States Veterans’ Administration three mortgage certificates issued 
and guaranteed title company. the certificates, for $4,500 
and $1,000, respectively, were group mortgages with respect 
which the title company had the power substitution. The third cer- 
tificate, for $500, was single mortgage. 1935 the committee 
died. His administrator presented the deceased committee’s final ac- 
count for settlement. The special guardian questioned the validity 
these investments and the Special Term held they were illegal and 
surcharged the deceased committee’s estate with the amount thereof. 
The administrator and the surety appeal. 

The Veterans’ Act, which designates the committee guardian, 
provides: ‘‘Every guardian shall invest the funds the estate the 
same kind securities those which savings banks this state are 
law authorized invest the money deposited therein, and the in- 
come derived therefrom, and bonds and mortgages unincumbered 
real property this state worth fifty per centum more than the amount 
loaned thereon.’’ Section Civil Practice Act. 

will observed that the act makes reference investments 
shares parts mortgages mortgage certificates. the time 
the act was adopted the statutes governing the investments every 
fiduciary—executor, administrator, trustee, guardian, and committee— 
expressly permitted him it, subject certain definite restrictions 
and conditions, invest parts shares mortgages mortgage 
Cf. Decedent Estate Law, 111; Personal Property Law, 
21; Domestic Relations Law, 85; Banking Law, 188. 

Appellants not claim these investments were securities 
which savings banks are authorized invest; nor could they, for sav- 
ings banks are not authorized invest mortgage certificates, but 
only whole mortgages subject certain specified conditions. Bank- 
ing Law, 239, subd. 241; Matter Title Mortgage Guarantee 
Co. Buffalo, 246 App. Div. 435, 284 335, affirmed 270 
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629, 364; Matter Doblin’s Estate, 152 Mise. 406, 273 
186. Nor appellants claim the investments were bonds and mort- 
gages unincumbered real estate worth per cent. more than the 
amount loaned thereon. fact, such certificates are primarily the ob- 
ligations the guaranty company secured bonds and 
Matter People, Van Schaick, Title Mortgage Guarantee 
264 69, 87, 88, 190 153, 297; ef. Title Guaran- 
841; Matter Title Mortgage Guaranty Co., Sullivan County, 
275 347, 957. Moreover, the language the act in- 
dicates that the investment limited whole mortgages and 
that made only after independent appraisal showing the 
requisite value the property. 

Appellants, effect, contend that despite the failure the Vet- 
erans’ Act specifically authorize investments mortgage certificates, 
should construed authorize such investments because 
pari materia (on the same subject) with the other statutes (as they 
then existed) governing investments fiduciaries, and presumably 
the Legislature intended grant guardians incompetent veterans 
investment powers coextensive with those granted other fiduciaries. 


review the statute shows that enacting the Veterans’ Act 
was the intention the Legislature preclude the guardian from 
investing mortgage certificates and confine his investments the 
two classes therein specified. 


Until 1918 the statutes (Decedent Estate Law, 111; Personal 
Property Law, 21; Domestic Relations Law, 85; Banking Law, 
188) permitted all fiduciaries make only these two types invest- 
ment. was virtue amendment added that year (chapter 
544, Laws 1918) that they were authorized invest shares parts 
such bonds and mortgages, that is, mortgage certificates, provided 
certain stated conditions are observed; namely, that the shares 
parts are all equal and co-ordinate; that the bond, mortgage, guaranty 
payment, insurance policies, and other instruments and evidences 
title, shall held trust company title guarantee corporation for 
the benefit the fiduciary and all other persons interested therein; 
that certificate setting forth that the corporation holds such instru- 
ments for that purpose delivered every person who becomes inter- 
ested the bond and mortgage, and that the corporation issuing such 
certificates shall keep record thereof. Prior this amendment 
investment trust funds certificate any fractional share, even 
[either] single mortgage fixed group mortgages, would 
unquestionably have been Matter Stupack, 274 198, 
210, 485, 490, 110 1158. This amendment relates 
parts shares mortgage held, not the fiduciary, but an- 
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other, who issues and sells certificates, the payment which guar- 
anteed. has relation mortgage participations, where the mort- 
gage held the fiduciary his its own name and the fiduciary 
allocates participating interests therein among the various trusts ad- 
ministered him it. These two types investment are not 
confused. Even before 1918 fiduciary’s investment mortgage par- 
ticipations, distinguished from mortgage certificates, had received 
judicial sanction (Matter Union Trust Co. New York, Hoff- 
man’s Estate, 219 514, 114 1057), and such investments 
corporate fiduciaries were expressly regulated statute. Chapter 
385, Laws 1917, amending Banking Laws, 188. Here are not con- 
with this type investment, but only with investments guar- 
anteed mortgage certificates. During this period the authority sav- 
ings banks with respect investment mortgages was not enlarged. 
Savings banks were then and still are restricted ‘‘Bonds and mort- 
gages unincumbered real property situated this state, the ex- 
tent sixty per centum the appraised value Banking 
Law, 239, subd. 

Prior the adoption the Veterans’ Act, the estates incom- 
petent veterans were administered under the same statute that con- 
trolled the administration estates incompetents generally (Civil 
Practice Act, article 81, 1356-1384), and committee’s investment 
incompetent’s funds was controlled the statutes applicable 
other fiduciaries. Decedent Estate Law, 111; Personal Property Law, 
21. 

1928 the National Conference Commissioners Uniform 
State Laws promulgated ‘‘Uniform Veterans’ Guardianship 
411 seq. With respect the investment powers the 
guardian, the Uniform Act, section 12, provides that ‘‘Every guardian 
shall invest the funds the estate such manner such securities, 
which the guardian has interest, allowed law approved 
the Although our Legislature 1929 adopted the Uniform 
Act substantially recommended, eliminated section thereof and 
substituted therefor the provision that the guardian shall invest funds 
the same securities which savings banks may invest, and bonds 
and mortgages unincumbered real property worth per cent. more 
than the amount loaned thereon. Section Civil Practice Act. 

The Veterans’ Act discloses definite and unequivocal legislative 
intent confine the investments the guardian incompetent 
veteran the two classes mentioned and exclude the third class, 
that is, investment mortgage certificates. When the Legislature 
adopted the Veterans’ Act must have been cognizant the existing 
statutes which expressly empowered all fiduciaries, including the com- 
mittee incompetent, invest mortgage certificates. Decedent 
Estate Law, 111; Personal Property Law, 21; Relations 
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Law, 85; Banking Law, 188. Had the Legislature intended 
give the guardian incompetent veteran the same authority 
invest mortgage certificates, vest the court with power de- 
termine the character the investment, doubtless would have in- 
corporated the Veterans’ Act section the Uniform the 
provisions the existing statutes. The Legislature, however, provided 
that ‘‘Every guardian shall invest the funds the the two 
classes specified. have held, the character the investments, 
that the direction mandatory. Matter Hotaling’s Estate, 250 
App. Div. 489, 294 953. 

analysis the act shows the Legislature intended set 
complete new statutory scheme for the benefit war The 
act restricted moneys payable the United States Veterans’ Ad- 
ministration its wards bneficiaries. The fiduciary designated 
guardian. Section 1384-a. The act expressly provides shall 
any inconsistent provision law relating incompetents 
infants.’’ Section 1384-b, Civil Practice Act. The incompetency 
the ward determined prima facie the rating the Administration 
accordance with its regulations. Section 1384-f. After providing 
what investments the guardian shall make, section 1384-l, the act then 
specifically sets forth other provisions regulating the appointment, the 
accounts and the conduct the guardian and his removal, and spe- 
prescribes the compensation which shall entitled. 
tions 1384-d The act complete itself except that 
certain sections (1384-d, 1384-g, 1384-h, 1384-i, and 1384-m) there are 
reference, appropriate sections the Civil Practice 
Act, Surrogate’s Court Act, and other statutes relating procedural 
matters. also provides that construed liberally secure 
the beneficial intents and purposes thereof.’’ Section 1384-q. ‘‘shall 
interpreted and construed effectuate its general purpose 
make uniform the law those states which enact (section 1384-r) 
and ‘‘The invalidity any portion this article shall not affect the 
validity any other portion thereof’’ (section 1384-s). 

Therefore clear the purpose the Uniform Veterans’ Act and 
our Veterans’ Act, which based it, was place war veterans 
class themselves and accord them special consideration. Other- 
wise, there would need, least this state, for the enactment 
new legislation. other words, the Legislature, out its solici- 
tude for war veteran incompetents, has seen fit classify them sepa- 
rately and treat them differently from all other incompetents. has 
made them sui generis. (Of its own kind class.) Indeed, has 
been expressly held that our Veterans’ Act, with certain immaterial 
exceptions, ‘‘supersedes other provisions law respect in- 
Matter Erlandsen, 265 155, 157, 191 
870, 871. Other states have likewise adopted the Uniform Act, either 
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toto (completely) substance 412), and have thus 
given recognition incompetent veterans special class deserving 
special consideration. White White, 230 Ala. 641, 162 So. 368; 
Hines Northrup, 142 Kan. 608, 986. 

hold the Legislature intended permit guardians incompetent 
veterans invest mortgage certificates annul its deliberate 
action and rewrite its enactment. Moreover, the Veterans’ Act 
construed permit investments guaranteed mortgage certificates, 
then have this anomaly: While other fiduciaries were authorized 
make such investments only under definite prescribed conditions and 
restrictions, the guardian veteran incompetent would permitted 
make such investments without regard any conditions restric- 
tions. 

also should noted that 1937 the Legislature finally pro- 
hibited fiduciaries from investing either mortgage participations 
mortgage certificates. Laws 1937, cc. 144 and 895. Although the Legis- 
lature amended section the Veterans’ Act permitting the 
guardian deposit the funds savings bank, made other 
change his investment powers. Laws 1937, 895, The reason 
obvious: was unnecessary. Under the Veterans’ Act guardians 
never possessed the power invest mortgage 

Appellants argue that 1929, when the safety mortgage cer- 
was not questioned, there was reason why the Legislature 
should place guardians incompetent veterans special class and 
refuse permit them invest such certificates when other fidu- 
ciaries were permitted do. But not for the courts judge 
the wisdom the Legislature the effect legislation. Nor are the 
courts concerned with the reason which prompted the Legislature 
make distinction between one class and another. Matter Flint’s 
Will, 240 App. Div. 217, 225, 269 470, affirmed 266 607, 
195 221: ‘‘While the courts may interpret doubtful obscure 
phrases and imperfect language statute give effect the 
presumed intention the legislature, and carry out what appears 
the general policy the law, they cannot, construction, cure 
casus omissus, however just and desirable may be, supply the 
650, 651. 

Appellants also argue that, any event, the Veterans’ Act should 
deemed permit investment mortgage certificates because that 
the practical construction given guardians, the Veterans’ Ad- 
ministration, and the courts. true that the construction placed 
upon statute government officials, the courts, and the gen- 
erally, entitled great weight determining its meaning. Never- 
theless, that ‘‘doctrine never applied unless the door opened 
ambiguity, which the foundation the principle upon which the 
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doctrine founded.’’ City New York New York City Ry. 
193 543, 550, 565, 567. Here the language the act 
unequivocal and its meaning clear. 

Appellants rely Matter Stupack, supra. There the court held 
that fiduciary general guardian but not incompetent vet- 
eran), virtue his statutory authority invest guaranteed 
mortgage certificates, may not surcharged for investing such cer- 
tificates ‘‘group’’ mortgages where the title company retained 
right substitute other mortgages held it. The court based its 
decision the fact that for many years the administrative officers 
the state and the general public had construed the statute permit 
such investments. But neither that case nor the theory which was 
decided controlling here. There the statute was ambiguous. While 
expressly permitted investments parts shares mortgages, 
was not clear whether the Legislature intended permit investments 
parts shares group mortgages where the title company reserved 
the right substitution. 

the committee invested the funds the incompetent veteran 
securities other than those the permitted classes, his estate must 
surcharged even though his good faith making the investments 
not questioned. 

The order, far appealed from, should affirmed, with 
the special guardian, payable out the estate. 

Order confirming report official referee and surcharging commit- 
tee unanimously affirmed, far appeal taken, with costs 
the special guardian, payable out the estate. All concur. 


TAXES DISCOVERED BUE AFTER 
TION ESTATE 


Osnato’s Will, New York Surrogate’s Court, Westchester County, 
Supp. (2d) 836 


The executors and trustees estate distributed the estate and 
later discovered that the estate was subject Federal and state 
income taxes amounting approximately $3,471.61. These taxes 
arose reason profit having been realized the sale cer- 
tain securities. was held that the executors and trustees were 
entitled have the decree accounting reopened and have the 
decree modified directing pro rata refund from the distributees 
for the purpose paying the taxes. The court denied the applica- 
tion far affected the rights assignees and creditors 
the distributees. 
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Proceeding the matter the judicial settlement inter- 
mediate account proceedings the Corn Exchange Bank Trust 
Company and Eva Josephine Osnato, executors the last will and 
testament Michael Osnato, deceased, wherein the executors and trus- 
tees named the will filed application for the opening and modi- 
fication decree accounting, provide for the payment fed- 
eral and state income taxes accruing since the date the entry the 
decree and directing refund overpayments made the distributees 
the estate, their creditors and assigns. 

Petition granted part and denied part. 


MILLARD, application for the opening and modi- 
fication decree accounting entered herein December 18, 1936, 
provide for the payment federal and state income taxes accruing 
since the date the entry said decree, and, for that purpose, direct- 
ing refund overpayments made the distributees this estate, 
their creditors and assigns. 

Testator died June 15, 1932, leaving will admitted probate 
July 18, 1932. The petitioners are the executors and trustees named 
said will. The executors accounted and objections were filed thereto 
the widow and sons the decedent. Thereafter, agreement 
compromise entered into all the interested parties, dated Sep- 
tember 30, 1936, the objections were withdrawn and provision made 
for the payment expenses and distribution the balance the 
estate among the various distributees. This agreement compromise 
was approved this court order dated November 24, 1936. 
decree judicially settling the account the executors conformity 
with said compromise agreement was entered December 18, 1936. 

After distribution was made, the petitioning executors discovered 
that the estate had become liable for federal and state income taxes 
amounting approximately $3,471.61. These taxes arose reason 
profit having been realized the sale certain securities. Upon 
this state facts, the executors contend that the distributees and the 
assignees and Michael Osnato, Jr., and William Osnato, 
have been overpaid, and that they should directed refund, pro 
rata, sufficient funds out their respective distributive shares liqui- 
date these taxes. 

The respondents contend that, since all the interested parties were 
before the court and entered into the compromise agreement herein- 
before referred to, and since decree has been entered that effect, 
the court should not modify the decree direct them refund any 
part their distributive shares the estate. 

Counsel for the respondents, his brief, has treated this applica- 
tion attempt reform rescind contract. This phase the 
law has bearing upon the instant application. The question here 
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whether not the court has the power modify its decree and di- 
rect the refund the distributees portion the estate distributed 
them and, so, whether not this case falls within the class 
wherein such relief should granted. 

Section the Surrogate’s Court Act grants the court certain 
equitable powers. Section 20, subd. gives the court power open, 
vacate, modify, set aside, enter former time, decree 
his court conform its provisions the decision writing the 
surrogate; grant new trial new hearing for fraud, newly 
discovered evidence, clerical error, other sufficient cause. The 
powers conferred this subdivision must exercised only like 
and the same manner, court record and general 
jurisdiction exercises the same powers.’’ 

The words ‘‘or other sufficient cause’’ confers upon the court 
cient discretion warrant the exercise such power the case 
bar. 

The executors and trustees should have exercised greater diligence 
ascertaining whether not the estate was liable for any further 
taxes debts before distributing the assets. However, the court does 
not feel that they were guilty such dereliction duty amount 
gross negligence. Matter Snitkin’s Estate, 151 118, 271 
158. 

Ruling Case Law, vol. 11, 249, the duties executor 
administrator are summarized follows: 


executor administrator may distribute estate notwith- 
standing the existence liabilities which may possibly become debts, 
where there apparent likelihod their becoming so, and, the 
event such liabilities debts, may have recourse against the 
estate the hands the beneficiaries. 

the authorities hold that whenever legatees have been paid 
their legacies, they will afterwards bound refund ratable part, 
case debts come more than sufficient exhaust the residuum after 
the legacies are paid. But the representative cannot compel legatees 
refund the value legacies delivered them because the assets 
the estate have proved insufficient discharge its liabilities, unless 
shows addition that the deficiency was caused debts which had 
not been presented him, that had notice knowledge 
such debts, unless depreciation the value the assets has un- 
expectedly 


the case bar, there nothing show that the beneficiaries 
have changed their position, that the funds sought recovered 
have passed into the hands bona fide purchasers, for value, except 
far certain portions the legacies Michael and William 
Osnato have been assigned. such has been held that re- 
coupment may had the representatives the estate. Matter 
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Strasenburgh’s Estate, 148 Misc. 595, 266 634; Matter Snit- 
kin’s Estate, supra. 

This seems case where the court should exercise the equitable 
powers conferred upon it. Sections 20, 40, Surrogate’s Court 
The prayer the petitioners granted the extent that the decree 
entered herein December 18, 1936, will reopened and modified 
provide for the payment federal and state income taxes accruing 
since the date the entry the said decree, and directing pro rata 
refund from the distributees said estate. 

The petition denied far affects the rights assignees 
and creditors the distributees this estate. 


FAILURE CREDITOR GIVE NOTICE 
SURETY 


Northeast National Bank Philadelphia Fireman’s Fund Indemnity 
Co., United States Circuit Court Appeals, Third Circuit, 
Fed. Rep. (2d) 


The plaintiff bank loaned $15,000 note, payable twenty-nine 
days after date. The note contained provision that would 
reduced $1,500 every thirty days. The note was secured surety 
bond maturity the maker paid $1,500 and the bank surrendered 
the note and took the maker’s new note for $18,500 without notify- 
ing the surety. was held that the failure notify the surety 
the default maturity released the surety from obligation. 


Appeal from the District Court the United States for the East- 
ern District Pennsylvania; Dickinson, Judge. 

Action surety bond the Northeast National Bank Phila- 
delphia against the Fireman’s Fund Indemnity Company. From 
judgment for defendant notwithstanding the verdict for plaintiff, plain- 
tiff appeals. 

Affirmed. 

Wilhelm Knauer and Kennard Weaver, both Philadelphia, 
Pa., for appellant. 

George Beechwood, Robert Kelly, and Conlen, Brun 
Beechwood, all Philadelphia, Pa., for appellee. 


J.—In this case appears that March 16, 
1933, one Teich borrowed from the Northeast National Bank Phila- 
delphia (hereafter styled bank) $15,000, payable maturity, April 14, 
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1933. The note bore this entry: ‘‘It agreed and understood that this 
obligation will reduced $1,500.00 every thirty days.’’ the same 
time the Fireman’s Fund Indemnity Company, California (hereafter 
surety), gave bank surety bond which provided that Teich 
pay the Northeast National Bank Philadelphia maturity 
both the principal and interest of’’ the foregoing note. point 
fact, Teich, the maturity the note, paid only $1,500 the note, 
but bank then accepted his note for $18,500 and surrendered the original 
note, which was marked canceled. Thereafter, Teich continued pay 
$1,500 monthly until November 17, 1933, when $4,500 remained un- 
paid, which time defaulted. Whereupon bank brought suit against 
surety. 

trial, the case was submitted the jury subject reservation 
the court. Thereafter, the court entered judgment favor 
surety. Whereupon the bank took this appeal. 

The facts being above stated, Teich’s failure pay the original 
note $15,000 its maturity April 14, 1933, was default which 
bank was obligated give notice surety. contended notice was 
waived for surety Brown, the agent surety, who negotiated the 
policy. But there was warranting proof Brown’s right 
waive, the case stands the basis Teich’s failing pay the guar- 
anteed note maturity, its surrender and cancellation, and the 
subsequent action bank extending Teich’s indebtedness from 
time time until November 17, 1933, when defaulted. all these 
acts surety had knowledge. 

Without discussing other contentions made, all which have re- 
ceived due consideration, limit ourselves stating the judgment 
below affirmed. 


AUTHORITY TESTAMENTARY TRUSTEES 
ERECT BUILDING WITH ESTATE FUNDS 


Rosenberg’s Will, Surrogate’s Court, Richmond County, New 
York, Supp. (2d) 300 


Testamentary trustees have authority use the principal 
funds the estate for the purpose erecting buildings unless such 
authority granted the will and they will surcharged with 
the amount any loss. The trustees this case erected two build- 
ings cost approximately $245,000. The children the de- 
made objection the action the trustees and the 
trustees used only principal funds the estate and acted good 
faith. The court held that the trustees should surcharged with 
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the cost the buildings together with interest thereon the rate 
four per cent. from the time their erection (one the build- 
ings was erected 1923 and the other 1925), less the amount 
net rents received, past and future, and the amount which might 
received from the sale the properties, after first deducting the 
appraised value the land. The Surrogate, however, refused 
remove the trustees condition that they file surety bond 
the sum $150,000 protect the estate against any loss caused 
their action. 


Proceeding Jacob Rosenberg and others for decree revoking 
letters testamentary issued Morton Rosenberg and another, and 
removing them executors and testamentary trustees under the will 
Charles Rosenberg, deceased, and directing them restore estate 
assets. 

Decree accordance with the opinion. 

Alfred Ekelman, New York City, for petitioner. 

Henry Blumenthal, New York City, and Albert Fach, 
Stapleton, for fiduciaries. 
Stanley Mayer, New York City, for interveners. 


SMITH, petitioners invoke the provisions subdivisions 
and section the Surrogate’s Court Act for the removal and 
surcharge the respondents executors and trustees under the 
will Charles Rosenberg, deceased. 

referee was appointed hear and report the testimony the 
issues raised the petition and answer, and the matter now before 
the court upon motion and cross-motion upon the pleadings, testimony, 
and referee’s report. 

The principal charges made against the fiduciaries are: 

That said fiduciaries illegally, partly out principal and partly 
out income, erected apartment buildings land owned the es- 
tate and that the operation such improvements resulted loss 
the estate. 

That said fiduciaries illegally paid Morton Rosenberg $5,000 
reimbursement for counsel fees expended him justifying his 
claim copartnership interest the decedent’s business. 

That said fiduciaries illegally paid themselves commissions. 

The other reasons alleged for removal are set forth the referee’s 
report, but, with the exception the allegation insolvency 
Dorothy Hyams, are intermingled with the principal charges here- 
inbefore mentioned that determination relation the principal 
charges disposes the others. 

the first charge: 

determine that the will does not provide for use principal 
estate for the purpose erection buildings. The was 
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only for the use income for that purpose and the authority for the 
retention income was found illegal decree this court 
February 1922. The buildings therefore erected the respondents 
Richmond Terrace, New Brighton, Staten Island, and East 172d 
Street, Bronx County, were erected without authority and although 
erected from the use principal only, and good faith, yet the 
event loss the fiduciaries are chargeable and the estate shall 
reimbursed. Delafield Barret, 270 43, page 49, 200 

The Richmond Terrace Building was completed September 27, 
1923, cost $47,092.46, and the building 172d Street was 
completed July 20, 1925, cost $193,334.26, and refrigeration 
was afterwards added cost $5,284.34. 

All the children the decedent had notice the erection the 
Richmond Terrace Building before the same was built. 

All the children the decedent, except Ethel Mayer and Belle 
Roseno, had notice the proposed erection the apartment house 
No. 956 East 172d Street, Bronx, before was built, and none 
said children expressly disapproved the erection either building 
except Arnold Rosenberg, who objected the erection the building 
No. 956 East 172d Street, and none said children other than 
the respondents were informed the cost either building prior 
1927. All the children accepted the rents from said building which 
were fully disclosed them. 

Objections the expenditure the estate’s money the erection 
said buildings were filed Jacob Rosenberg and Ethel Mayer 
September 1929. Additional objections were filed June 30, 
1932, and Ethel Mayer and six other children the decedent filed 
objections thereto March 31, 1933. 

the opinion that sufficient ratification the acts 
the fiduciaries was made the distributees the cestui que trustents, 
and, the holding Adair al. Brimmer al., 539, that 
the fact that the ratification must clearly proven and that must 
shown that the ratification was made with full knowledge all the 
material particulars and circumstances not established. 

any event, the interveners are not barred, although they can 
only benefit ultimately when their present conditional contingent 
interest becomes actual and unconditional. Matter Hall, 164 
196, 201, 11. 

the second charge: 

The referee finds that the claim the petitioners that Morton 
Rosenberg paid his attorneys who represented him personally liti- 
gation involving the estate certain sums money, and that subsequently 
was reimbursed the trustees the sum $5,000 the amount 
paid. 
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the Matter Dutcher’s Estate Dept. 1937, 251 App. Div. 
184, 185, 295 645, the court said: ‘‘It true that repre- 
sentative estate will not allowed saddle upon the estate the 
cost defending litigation against him his representative capacity 
when the result will inure solely the personal benefit the representa- 
tive The respondent Morton Rosenberg should sur- 
charged with the sum $5,000 with interest thereon from the time 
payment. 

the third charge, that the fiduciaries illegally paid them- 
selves commissions: This matter and the matter the foreclosure costs 
paid the estate the foreclosure the ‘‘Luxor’’ mortgage should 
properly reserved for the accounting proceeding now pending. 

find that the respondent Dorothy Hyams not insolvent. 

also find that the respondents violated paragraph XII the will 
the decedent exceeding their powers investment and could 
removed under subdivision section the Surrogate’s Court 
Act, and that the good faith the respondents entirely immaterial, 
but appears from the testimony former Surrogate this county 
that advised the fiduciaries that they had the authority erect the 
Richmond Terrace Building, and would naturally follow that the 
said fiduciaries had the authority one place that they would have 
anywhere, and that such advice was the nature informal 
construction their powers under said will, and was stated 
the decision the Matter Tysen’s Will, Dept., 245 App. Div. 
845, 281 334, that fiduciaries are removed not punish but 
preserve and bond may required from executor con- 
dition for not revoking letters testamentary, Matter Wischmann, 
Dept., App. Div. 520, 789, decline remove the 
fiduciaries, upon condition, however, that they once execute and file 
surety bond the matter said estate the sum $150,000 and 
once proceed complete the accounting proceedings now pending, 
and further account for their acts from the date the prior account- 
ing date. 

said accounting proceeding the respondents Morton Rosenberg 
and Dorothy Hyams are severally surcharged with the sum 
$245,711.06 with interest thereon the rate per centum per 
annum the sum $47,092.46 from September 27, 1923, and the 
sum $198,618.60 from July 20, 1925, less the amount net rents 
received from the Richmond Terrace and the 172d Street properties 
from time erection the buildings thereon, and upon the eventual 
sale said properties there shall credited upon such surcharge the 
net amount received from such sales and the future rents received, 
after first deducting therefrom the appraised value the land belong- 
ing said estate, upon which said buildings are erected. 

Said fiduciaries are also forbidden pay any part said estate, 
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which they would otherwise entitled their distributive parts, 
themselves individuals until decree entered upon the account- 
ing proceedings showing that they are entitled thereto. 

Costs and expenses the reference and costs and expenses the 
proceedings paid out the estate. Enter decree accordingly. 


TIME SUE PROMISSORY NOTE 


Todd Third National Bank, Supreme Court Tennessee, 113 
Rep. (2d) 740 


promissory note dated January 10, 1925, payable demand 
provided for interest after one year from date and provided that 
the maker’s estate should, charged with payment the note. 
was held that the general rule, under which the statute limita- 
tions begins run against demand note from the day its date, 
and not from the day demand payment, applied and that action 
the note was barred. Neither the interest provision nor the pro- 
vision charging the estate with payment operated postpone the 
starting the period limitations. 

The time allowed for bringing action promissory note 
Tennessee six years from the date demand note and six years 
from the maturity note payable specified time. 


Suit Donald Todd against the Third National Bank, administrator 
the estate McAdams, deceased, recover note. From 
adverse decree, complainant appeals. 

Affirmed. 
Currell Vance and Fyke Farmer, both Nashville, for appellant. 
John Cate and John Sandidge, both Nashville, for appellee. 


COOK, J.—The bill was filed against the defendant administrator 
the McAdams estate recover upon note which reads: 


Nashville, Tennessee, 
10, 1925. 

demand, for value received, promise pay Donald Todd, 

order, Two Thousand 00/100 Dollars without interest for one year 
from date hereof, after which time this note shall bear interest the 
rate per annum. And hereby charge estate with the pay- 


The defendant, demurrer the bill, interposed the defense 
the statute limitations six years. Code 1932, 8600. The chan- 
cellor sustained the demurrer and complainant appealed. 
Notes payable demand are due from their date and the statute 
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limitations begins run when the right demand payment com- 
plete. Code, 8604; Jenkins DeWar, 112 Tenn,684, 470. 
Admitting the general rule stated the foregoing proposition, 
complainant insists that surrounding execution and de- 
livery the note, together with the provision for interest and the pro- 
vision that the note charged the maker’s estate, postponed ma- 
turity until the maker’s death, least authorized the payee 
wait until the maker’s death demand payment. 

The terms the note cannot varied oral proof, hence legal 
conclusion can rested upon statements the bill that would vary its 
provisions. Searcy Brandon, 167 Tenn. 218, 112. 
the inquiry limited the note itself. The provision for payment 
interest relied postpone maturity until demand and there are 
cases support the contention; among them Shapleigh Hardware Co. 
Spiro, 397, note; Baxter Beckwith, Colo. App. 322, 
137 901; and Jameson Jameson, Mo. 640. But the decisions 
these cases appear based upon the inference that provisions 
the notes and the circumstances under which they were executed dis- 
close the intent that maturity should date only from demand for pay- 
ment. But such inference could not drawn from the provisions 
the note before because would contrary Negotiable Instru- 
ments Law, Code, 7331, defining demand notes, and Code, 8604, 
which expressly provides that the statute limitations shall run from 
the time the right demand payment. said Jenkins DeWar, 
supra, the statute runs from the time the right make the demand 
complete, and Goodwin Ray, 108 Tenn. 614, 730, Am. St. 
Rep. 761, distinguishable upon its facts, not applicable the facts 
this case. 

The weight authority that note payable demand due 
immediately; that the action may brought any time; and 
note none the less payable demand when provides for interest, 
whether from date after specified time. J., Bills and Notes, 
trary are generally rested upon circumstances and provisions the 
note held sufficient indicate the necessity demand order fix 
the date maturity. 

The statement the note that the maker charged his estate with 
its payment relied avoid the general rule. That provision 
cannot held postpone maturity the note, made payable 
demand, until the maker’s death. The payee could have sued, without 
making demand, any day after the note was delivered him and 
the time when could have sued fixes the date from which the statute 
limitations would run. 

find error the decree the chancellor. 
Affirmed. 
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INVESTMENT TRUSTEES RAILROAD 
STOCK 


Wood’s Estate, Superior Court Pennsylvania, 197 Alt. Rep. 638 


provision will authorizing the trustees ‘‘retain, obtain 
hold, invest and reinvest any securities investments, and they 
shall not such securities investments are known 
considered lawful and valid securities investments for trustees 
Pennsylvania,’’ gives the trustees authority invest shares 
the common stock the Pennsylvania Railroad Company. 


appeared that the trustees, 1930, purchased 100 shares 
common stock the Pennsylvania Railroad for $7,442.50. The 
beneficiaries filed exceptions the trustees’ act and, the time 
the hearing, the stock was selling about $35 share. The 
decedent died 1927. that time the Constitution Pennsyl- 
vania, Article 22, provided that ‘‘no act the General As- 
sembly shall authorize the investment trust funds executors, 
administrators, guardians other trustees, the bonds stock 
any private corporation, and such acts now existing are avoided 
saving investments heretofore Under prior decisions 
Pennsylvania, had been held that this provision did not apply 
trustee under will who was granted discretionary powers 
the will. the above provision the Constitution was 
amended read follows: ‘‘The General Assembly may, from time 
time, law, prescribe the nature and kind investments for 
trust funds made executors, administrators, trustees, 
guardians and other The present decision was made 
pursuant the amended provision the Constitution. 


Proceeding the matter the estate John Wood, deceased, 
the accounting the Pennsylvania Company for Insurance Lives 
and Granting Annuities and others, trustees under decedent’s will. 
From decree overruling exceptions the account filed the trustees, 
Edith Wood Atkinson appeals. 

Affirmed. 

Bruce Long, Medea, and Frank Truscott and William 
Trinkle, both Philadelphia, for appellant. 

Allen Olmsted, 2d, and Raymond Remick, both Philadel- 
phia, Hannum, Hunter, Hannum Hodge, Chester, and Saul, Ewing, 
Remick Saul, Philadelphia, for appellee. 


PARKER, J.—John Wood died June 24, 1927, leaving will 
dated 1923 which created trust continue during the life 
his widow and until the decease his last surviving child. The 
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Pennsylvania Company for Insurance Lives and Granting Annuities 
and three sons the testator are trustees under the will. account 
the trusteeship having been filed, certain those entitled the 
present income from the trust filed exceptions the account challeng- 
ing the right the trustees invest any funds the trust estate 
common stock private corporation. The court below our 
opinion arrived correct conclusion dismissing the exceptions. 

From the early history the commonwealth fiduciaries were not 
permitted invest the funds trust estate stocks bonds 
private corporations, the absence authority granted the instru- 
ment creating the trust the Legislature. Pray’s Appeals, Pa. 
100. Our present Constitution originally provided article 22, 
follows: ‘‘No act the General Assembly shall authorize the invest- 
ment trust funds executors, administrators, guardians other 
trustees, the bonds stock any private corporation, and such 
acts now existing are avoided saving investments heretofore made.’’ 
The Supreme Court has construed this provision the Constitution, 
holding that where ‘‘a trustee clothed with discretionary powers 
investments and reinvestments, neither the state constitutional pro- 
visions trust funds nor the rule legal investments applies. 
Barker’s Estate, 159 Pa. 518, 365, 368; Cridland’s Estate, 132 
Pa. 479, 484, Detre’s Estate, 273 Pa. 341, 345, 117 54, 
56. Also see Crawford’s Estate, 293 Pa. 570, 576, 143 214; Demp- 
sters Estate, 308 Pa. 153, 159, 162 447. the Fiduciaries Act 
1917, 41, 1917, 447, permission was given the Legislature 
invest certain securities not including stocks and bonds private 
corporations. November 1933, atricle 22, the Constitution 
was amended read: ‘‘The General Assembly may, from time 
time, law, prescribe the nature and kind investments for trust 
funds made executors, administrators, trustees, guardians and 
other Thereafter section the Fiduciaries Act 
1917 was amended various times extending the field legal invest- 
ments that now under certain carefully guarded restrictions invest- 
ments may made bonds certain private corporations. Act May 
28, 1937, 1037, 801. will noted that the present 
constitutional provision and all the statutory provisions are permissive 
only and that the legislature has not interfered with the discretionary 
powers which the creator the trust may grant the fiduciary. 

The appellant insists that the Wood will does not empower the 
trustees invest common stock corporation. examining that 
question are admonished that ‘‘the power ought not sustained 
upon conjecture, nor inferred from general expressions confidence, 
nor express grant discretion matters not relating the man- 
agement the fund. The presumption against the existence such 
power, and all doubts should resolved against the party asserting 


| | 


458 THE BANKING LAW JOURNAL 


Barker’s Estate, 159 Pa. 518, 529, 365, 367, 368. Also see 
Taylor’s Estate, 277 Pa. 518, 523, 121 310, 553. 

The trustees 1930 joined the purchase one hundred shares 
the common stock the Pennsylvania Railroad Company for the 
sum $7,442.50. When testimony was taken the exceptions, that 
stock was selling about $35 per share, depreciation approximately 
per cent. 

The provision the will upon which the trustees depend 
follows: ‘‘My executors and trustees their discretion may retain, 
obtain, hold, invest and re-invest any securities investments, and 
they shall not confined such securities investments are 
known considered lawful and valid securities investments for 
trustees Pennsylvania; but recommend, without imposing 
binding obligation, that not more than one-fifth estate in- 
vested the same security property, such are closely related 

There not suggestion the record that the trustees did not use 
common skill, prudence, and caution making this investment. 
fact, was conceded the appellant the oral argument that the 
trustees were impowered buy the common stock any corporation, 
fault could found with this purchase. The appeal, therefore, raises 
pure question law the power purchase common stock. 
was disclosed the inventory and appraisement the estate that the 
testator the time his death had the larger part his estate in- 
vested common and preferred stocks private corporations. 

short, the testator empowered his trustees retain, invest, and 
reinvest any securities investments and, apparently with the law 
mind, provided that they should not confined ‘‘such securities 
investments are known considered lawful and valid securities 
investments have not the slightest doubt 
that the common stock private corporation both security and 
investment and that the testator intended empower the trustees 
invest the common stock private corporation. con- 
cluding not resort conjecture but rely upon the plain and 
unambiguous words the instrument. 

common parlance, the financial world and technically, common 
stock security and investment, may verified resort 
any standard dictionary. Not only so, but the term ‘‘investments’’ 
given that meaning our Constitution and numerous statutes dealing 
with the very subject. one were asked list either his securities 
his investments, cannot conceive reasonable and fair-minded 
person coming any other conclusion than that those terms would each 
comprehend common stock. The term ‘‘securities’’ has frequently been 
held include stock corporation. Groby State, 109 Ohio St. 
143 126, 127; Boston Holding Co. Com., 215 Mass. 493, 
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102 650, 651, Ann. Cas. 1914 621; Pierce’s Estate, 177 
Wis. 104, 188 78, 80; People Cal. App. 223, 248 
716, 725; Fox Harris, 141 Md. 495, 119 256, 259, 806. 

The relevant circumstances confirm our conclusions. The appraised 
value this estate was approximately $440,000, which $47,000 was 
cash and proceeds insurance policies, and the remainder over 
$356,000, per cent., was represented stocks corporations. 
The very words the clause are construing dealt not only with new 
investments but the retention investments made the testator 
his lifetime. would seem unreasonable assume that was only 
referring the retention investments that were authorized statute 
the law declared the courts and that was not covering 
what constituted greater part his estate. authority was needed 
retain legal investments. Such being the case, must have had 
mind common stocks granting the power. 

Appellant makes point the fact that the corporate trustee for 
time was opposed buying common stocks for this trust and had 
been cautioned counsel against making such investments. Such 
policy was not inconsistent with the law. The fact that these fiduciaries 
had the discretionary power invest common stocks did not mean 
that they might with safety under every circumstance buy any common 
stock that was offered for the fiduciaries had additional responsibilities 
which they could not avoid. Pray’s Appeals, supra, cited ap- 
pellant, fiduciary with broad powers was charged with responsibility 
for losses incurred reason the purchase common stock 
oil company. There the company was organized manu- 
facture rosin oil under untried patent. When the purchase the 
stock was made the works were unfinished, little cash money was 
paid and the capital stock subscribed was not paid full. The 
buildings were placed real estate subject large mortgage and 
the company started business November and suspended the follow- 
ing October unable pay its debts. The court there reached the only 
reasonable result could surcharging the trustee not because 
bought common stock, but because the fiduciary used neither common 
prudence nor common care making the investment. 

The propriety investment must determined appeared 
the time the investment. Wood’s Estate, 272 Pa. 12, 115 
865; Detre’s Estate, supra; Bartol’s Estate, 182 Pa. 407, 527. 
What court requires from the trustee common skill, common pru- 
dence and common caution. Detre’s Estate, supra, 273 Pa. 341, 
page 350, 117 54; Semple’s Estate, 189 Pa. 385, 390, 28; 
Wood’s Estate, supra; Neff’s Appeal, Pa. 91, 96. trustee who 
either supinely negligent not knowing the facts does not exercise 
his best judgment makes himself liable for resulting losses. 
Estate (No. 1), 203 Pa. 480, 364. 
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The purpose this trust others like nature secure 
fair return for the beneficiaries, but the trustees’ task investment 
and not speculation. Consequently, primary thought the trustee 
should the preservation the estate from loss. the other hand, 
the trustee has duty obtain large return consistent with 
the safety the principal. The advice given this testator that the 
investments should distributed different securities were sound. 

There much less objection investments stocks today than 
there was century ago. This shown the fact that the shrewd, 
conservative, and experienced financier frequently authorizes trustees 
appointed him invest stocks, realizing that circumstances may 
arise where they may safer than bonds, although this not the 
general rule. periods threatened inflation arising from depre- 
ciated currency, common stock may safer investment than bonds. 
The final answer the argument appellant that the testator who 
the fund authorized his trustees make just such investments 
their Since, have indicated, there not sugges- 
tion that the trustees did not use due care making this investment, 
the appeal must fail. 

second exception alleged that when the four trustees agreed 
purchase this stock was understood that stop order would placed 
with brokers that whenever the stock showed loss per share 
would sold. conclusive answer this contention that the 
auditing judge approved the court bane found that there was 
such agreement. Such findings will not disturbed where there 
evidence support them. Petty’s Estate (No. 2), 311 Pa. 372, 374, 
166 861. 

Decree affirmed cost appellant. 


NOTE SIGNED MAKE LOOK GOOD 
BANK EXAMINER 


Quincy Trust Co. Woodbury, Supreme Judicial Court Massa- 
chusetts, Rep. (2d) 377 


Two persons indorsed for accommodation note, made cor- 
poration and held bank, the request officer the bank 
make the ‘‘note look good the eyes the bank examiner,’’ and 
the understanding that they would never called upon pay 
the note. action the note the bank, where was not 
shown that was used impress the bank examiners that 
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had any effect upon the creditors the bank, was held that the 
indorsers were not liable. 


There have been many cases which person has indorsed 
note the request bank officer for window dressing purposes, 
make the bank’s financial standing look better the bank 
examiner, being understood that the indorser would never 
upon pay, which the indorser has later been surprised 
find out that absolutely liable. these cases, usually 
appears that the bank has failed and that the action has been brought 
receiver. 


Action contract the Trust Company against Elmer 
Woodbury and another recover renewal note indorsed 
the defendants. The jury returned verdict for the defendants, and 
the plaintiff brings exceptions. overruled. 


LUMMUS, J.—The defendants, husband and wife, are sued upon 
their indorsements renewal note for $14,027.58, given May 18, 
1932, and payable July 18, 1932, the order the plaintiff. The 
maker was corporation called Yule Sons, Inc., engaged 
the garage business, and owned and operated the father and brothers 
the female defendant. 

After the introduction the note, the plaintiff rested. Evidence 
for the defendants showed that their signatures the original note, 
dated December 15, 1930, which the note sued was the last 
series renewals, were obtained under the following circumstances. 
The president the plaintiff told the female defendant, who kept the 
books for the garage corporation, that the plaintiff held miscellaneous 
collection defaulted notes and overdrafts the garage 
that the transactions would not approved the bank examiners, and 
that wished new note covering the entire indebtedness, about. 
$14,000. Such note was sent the president the plaintiff, but 
sent back for the indorsements the owners the corporation. These 
were obtained. The president the plaintiff then told the female 
defendant that wanted two new names indorsers, because ‘‘this 
going before the bank examiners, and would like have two names 
that note, because the garage business bad. would like 
have Elmer and you [the defendants] sign her objections 
answered that some the earlier notes were ‘‘balloon notes’’ which 
were against good banking practice, that would like get them out 
the bank files because the bank examiners would not look favorably 
upon them, that had done her favors the past, that was asking 
favor from her now, and that would never call upon either de- 
fendant pay the note. Her husband, when told the proposal, 
objected signing, and, later the treasurer the plaintiff talked with 
both defendants. told them that ‘‘It going [the presi- 
dent] personal favor, and will the bank directors personal 
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favor you will please sign this and assured them that 
bank will never upon you pay it’’ and that ‘‘it purely and 
simply make that note look good the eyes the bank 
The defendants then indorsed the note. (Ter. Ed.) 107, 87. 
There was evidence any new consideration for their indorsements 
the successive renewal notes; they merely indorsed the renewal notes 
when brought them. 

The judge denied, subject the exception the plaintiff, motion 
for directed verdict for the plaintiff. The jury returned verdict 
for the defendants. 


contemporaneous oral agreement that promissory note given for 
consideration shall not actually create the obligation that its words 
express, effect. Wolff Perkins, 254 Mass. 10, 13, 149 
691; Buckley Hacking, 258 Mass. 525, 155 635; Dodge 
Bowen, 264 Mass. 208, 213, 162 368; Starks O’Hara, 266 Mass. 
310, 314, 165 127; Reardon Murdock, Mass., 198 268. 
But the present case the defendants received consideration. Even 
the earlier notes were extinguished the note December 15, 1930, 
there evidence that such extinguishment was the consideration for 
the indorsements. The delivery note ‘‘may shown have been 
conditional, for special purpose only, and not for the purpose 
transferring the property the instrument.’’ (Ter. Ed.) 107, 
38. ‘‘Absence consideration matter defence against 
any person not holder due course.’’ Section 51. indorser 
not liable one for whose accommodation the indorser has signed 
‘‘without receiving value therefore, and for the purpose lending 
his name to’’ the party accommodated. Section 52. the present case 
evidence properly admitted warranted finding that the defendant 
indorsers signed the note December 15, 1930, without any considera- 
tion, merely for the accommodation the plaintiff payee, and that 
there was more consideration for the renewal notes than for 
note. Salem Trust Co. Deery, 289 Mass. 431, 194 307; Great 
Barrington Savings Bank Day, 288 Mass. 181, 192 533; Com- 
missioner Banks Cincotta, Mass., 199 910; Corlies Howe, 
Gray 125, Am. 693. See, also, Tait Downey, 267 Mass. 
422, 430, 166 857. Whether the words and acts the president 
and treasurer were authorized unauthorized, there was evidence 
want consideration. Besides, even they were unauthorized, the 
plaintiff must take the bitter with the sweet, and cannot claim under 
the note while disavowing the means which was obtained. Edgar 
Joseph Breck Sons Corp., 172 Mass. 581, 583, 1083; Por- 
ter Ocean Steamship Co. Savannah, 223 224, 226, 111 
864; Reed Little Co., 256 Mass. 442, 448, 152 918; Cam- 
bridgeport Savings Bank Boston, Mass., 790. Am. Law 
Inst. Restatement: Agency, 98, 99. The statement Black River 
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Savings Bank Edwards, Gray 387, 395, upon the facts that 
case, not the contrary. 

The plaintiff contends, however, that the defendants cannot make 
this defence the renewal note, because their indorsements the orig- 
inal note were intended give the plaintiff apparent soundness, the 
reality which the defendants cannot permitted deny impair. 
true that somewhat like those the present case 
might create estoppel against such defence. Prudential Trust Co. 
Moore, 245 Mass. 311, 316, 645; International Trust Co. 
Wattendorf, 256 Mass. 323, 152 306; Schmid Haines, 115 
271, 274, 178 801. But the present record contains nothing 
show estoppel. does not appear that the impending visit 
the bank examiners ever took place, much less that the notes question 
had any actual effect upon the situation creditors the plaintiff. 
Anamoose National Bank Dockter, 33, 216 206; Agri- 
cultural Bank Robinson, Me. 274, Am. Dec. 385. 

Exceptions overruled. 


PAYMENT NOTE HELD FEDERAL 
RESERVE BANK 


Federal Reserve Bank Philadelphia Algar, District Court, New 
Fed. Supp. 168 


note discounted bank was pledged that bank the 
Federal Reserve Bank Philadelphia security for loan. Prior 
maturity, one the parties the note paid the note the dis- 
counting bank with his check that bank. The teller told him that 
the note was the possession the Federal Reserve Bank and 
gave him receipt stating that the note had been paid full. 
The teller then called the discount department the Federal Re- 
serve Bank, stated that the note had been paid and requested that 
returned the discounting bank. action the Federal 
Reserve Bank against the parties the note, employes that bank 
testified that message concerning the note had been received from 
the teller. Employes the discounting bank testified that, for 
years, the procedure followed with respect the note this case 
had been followed with respect other notes paid prior matu- 
rity, and that, each instance, the Federal Reserve Bank would 
return the note upon being informed its payment. was held 
that these facts constituted the discounting bank, the agent the 
Federal Reserve Bank receive payment notes prior matu- 
rity and that the Federal Reserve Bank could not recover the 
note here sued on. 


Action note Federal Reserve Bank Philadelphia against 
Reba Cook Algar and others, wherein verdict was returned for de- 
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fendants. rule show cause why new trial should 
not granted. Rule discharged. 
Judgment affirmed 942. 


AVIS, J.—Plaintiff instituted suit against defendants certain 
promissory note, dated December 12, 1932, made Reba Cook Algar 
the order herself, and indorsed the maker, her husband, 
Leonard Algar, and Algar Company. This was renewal prior 
note which payment had been made. was secure the sum 
$2,000, payable two months after date; was discounted the Atlantic 
City National Bank Atlantic City, (hereinafter called bank) 
about its date; and day two later was assigned plaintiff 
bank part the collateral pledged bank plaintiff 
secure the payment certain note given bank plaintiff 
consideration loan that time excess $900,000. 


the trial Leonard Algar testified that January 27, 1933, 
sent his bookkeeper, one Frank Adams, the bank with check the 
Algar Company for $2,000, drawn against the account said company 
the bank, for the purpose paying the aforesaid $2,000 note. 


The evidence shows that the teller the bank received the check, 
and, not having the possession the note, informed Adams that 
was the Federal Reserve Bank, and gave him receipt, stating that 
the $2,000 had been received the bank full payment note due 
February 14, 1933, undoubtedly the note question this suit. The 
check for $2,000 was charged against the account Algar Company, 
and Mr. Riley (the teller) testified that promptly called the discount 
department plaintiff, notifying the payment the note and 
requesting that the note sent the bank. Employees plaintiff 
this department were called the stand, and denied that any such 
message had been received. Witnesses Riley, Conover and all 
employees the bank for several years, testified, general, that the 
bank handled the question collection, notice due date, and renewal, 
all notes pledged the plaintiff; that there were many instances 
where makers notes had made payment prior due dates, and the 
method employed, with the apparent approval plaintiff, was tele- 
phone that fact the discount department plaintiff, and the note 
paid would promptly forwarded the bank. Mr. Davis, 
the assistant deputy governor plaintiff, testified that such was the 
practice between plaintiff and the bank, that the bank would receive 
payment notes possession plaintiff collateral that such receipt 
would reported plaintiff, and that thereupon the notes had been 
released plaintiff the bank. also testified that the bank sent 
out notices debtors due dates notes held plaintiff collateral, 
and that such was the common banking practice. 

The only question submitted the jury was that agency, whether, 


THE BANKING LAW JOURNAL 465 


under all the testimony, was fact that the plaintiff had constituted 
the bank its agent receive payment obligations individuals liable 
notes the bank, pledged collateral with plaintiff. The instruc- 
tions the jury were that such agency had been established, the 
plaintiff was not entitled verdict. The jury rendered verdict 
for defendants. 

Plaintiff applied for, and was allowed, rule show cause why 
new trial should not granted, and this rule has been argued orally 
and briefs. 

Numerous reasons have been assigned, including alleged error the 
admission certain incidental testimony custom and practice. 
there was any improper testimony admitted, the court satisfied that 
had harmful effect, view the question submitted the jury 
and the instructions with relation such testimony. 

The only question involved, and seriously argued, whether the 
court should have allowed nonsuit directed verdict the ground 
that the proofs were not sufficient establish agency under any 
the evidence produced. This question law, and counsel for 
plaintiff argues that the absence express agreement between 
the parties, the possession the obligation upon which payment 
was made the alleged agent, agency can arise implication 
practice. support this contention, there has been cited the court 
the opinion the United States Court Appeals for the Fourth 
the case Federal Reserve Bank Richmond Kalin, 
1003. That was similar case. The note had been given 
Kalin the Citizens National Bank Hendersonville, C., dated 
October 14, 1930, payable two months after date. Two days after its 
date, was rediscounted the bank with the Federal Reserve Bank, 
and November 20, 1930, shortly before the bank closed its doors, 
Kalin paid the amount the bank check his deposit account 
with the bank. The Federal Reserve Bank instituted action against the 
maker, and the trial the jury determined that the bank was acting 
agent for the Federal Reserve Bank, and judgment was rendered for 
defendant. The Circuit Court held that there was evidence justify 
the submission the case the jury the question agency, and 
that verdict should have been directed behalf plaintiff. 

With relation the testimony that case, the court said, 
1003, page 1004: ‘‘Defendant introduced evidence show that 
plaintiff had authorized the payee bank collect the note sued 
any notes other than those sent payee from time time for collection.’’ 

Apparently there different procedure that Reserve district. 
that case the bank did not look after the collection renewal 
rediscounted pledged notes. The decision that case rested upon 
the doctrine that authority collect notes not sent the bank, and 
not due, could not inferred from authority collect notes that were 
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sent the bank for collection maturity. appears quite clear that 
the facts that case are different from those the instant case, and 
therefore not controlling. 

After determining the case the facts stated, the court cited 
certain cases generally applying payment written instruments, 
and from them determined and stated that those cases certain rules 
were established, wit: ‘‘(1) That the payee negotiable paper who 
has assigned another not the agent the holder for collection, 
even though the paper made payable the banking house the 
payee; (2) that payment money due written instrument such 
payee, who has neither possession the instrument nor authority 
receive the payment, will not discharge the instrument: (3) that 
authority collect particular instruments which are intrusted 
agent for collection does not confer authority collect others which 
not given possession, and one who pays him the amount 
instrument not his possession does his own risk; and (4) 
authority receive payment instrument upon maturity does not 
earry with authority receive payment before the instrument 

With these principles law, are accord, but there are other 
rules law applicable the circumstances the instant case, which 
apparently were not applicable the facts the case Federal Re- 
serve Bank Richmond Kalin, supra. 

The instant case was submitted the jury determine whether the 
bank, which payment was made, had been constituted agent 
the plaintiff receive payment all notes which had been theretofore 
assigned the bank plaintiff collateral security for loan. 

The proofs this question, believe, were sufficient submit the 
the jury. 

There was express contract with relation the note question, 
but agent may authorized collect the amount due note with- 
out express authority. 

The general principle law agency under the circumstances 
the instant case stated Corpus Juris, pp. 596, 597, 830: 

authority not necessary render payment person 
agent effectual, but authority receive payment may implied 
from facts and circumstances existing prior to, connection with, 
the payment; and the holder paper may estopped deny the 
authority one whom has clothed, intentionally through negli- 
gence, with ostensible authority. Authority receive payment will not 
implied, however, from the mere fact that agent has authority 
sell goods and take note payment thereof the principal’s 
name; and authority collect interest confers authority collect 
the principal. Nor does authority lend money for another carry 
with authority collect note taken for money loaned. 
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the note permits one who has previously acted 
his agent continue act with apparent authority receive 
payment notes, and the maker note pays the same him 
reliance his apparent authority, the holder will estopped deny 
such authority; and can make difference such case that the 
agent has not possession the note when receives the payment.’’ 

Since the briefs were filed, attention has been the case 
Federal Reserve Bank Philadelphia, corporation, Morris 
Gettleman al., 117 415, 189 86. The issue there was similar 
the issue the instant case, with the two exceptions: That the 
New Jersey court the party making payment bank for defendants, 
did not demand notes, nor did the teller advise the party that they 
were pledged the Federal Reserve Bank. the instant case not 
only was demand made, but the representative making payment was 
advised the fact that the Federal Reserve Bank held the note, and 
that the party receiving payment would arrange have note returned. 
the case the New Jersey court, the check was not charged the 
account payor, whereas the instant case the account payor was 
debited with the amount payment. 

not think the principle applied that case controlling 
the facts the instant case. The general principle law stated 
the quotation from Corpus Juris, supra, sustained many cases. 

Just what character testimony, and how much, required 
justify the submission question this kind the jury matter 
determinable court its best judgment. Cases are the records 
where courts have refused submit the facts jurors, and there are 
cases where the facts have been submitted, and verdicts juries 
sustained. 

The proofs submitted the instant case raised question fact 
which, believe, justified the submission the jury. 

The rule will discharged. 


COLLECTION BANK DRAFT FORGED 


Hartford-Connecticut Trust Co. Riverside Trust Co., Supreme Court 
Errors Connecticut, 197 Rep. 766 


bank which collects bank draft forgery the payee’s 
indorsement will liable the bank which issued the draft for 
its amount. 

The facts showed that one Schmidt, employee insurance 
company, presented false claim, purporting have been made 
one the insurance company’s policy holders. The insurance com- 
pany procured from the plaintiff, Hartford bank, draft for 
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$2,952 New York bank payable the order the policy 
holder. Schmidt forged the indorsement the payee policy holder 
the draft and deposited the defendant bank. The draft was 
collected and Schmidt withdrew the proceeds. The plaintiff bank, 
issuer the draft, brought suit against the defendant collecting bank 
and was held that the plaintiff was entitled recover. 

One the defenses was that, prior the commencement the 
action, Schmidt had made restitution full the insurance com- 
pany the amount embezzled him. The case was sent back 
the lower court for further proceeding upon the issue involved 
that defense. 


Action the Hartford-Connecticut Trust Company against the 
Riverside Trust Company recover the amount bank draft drawn 
the plaintiff which the payee’s indorsement was forged third 
party and which was cashed the defendant, wherein the defendant 
filed counterclaim. The case was brought the superior court where 
the defendant’s counterclaim was stricken and demurrers certain 
its defenses were sustained, and issues were tried the court. Judg- 
ment was for the plaintiff, and the defendant appeals. 

Error part. 

Argued before Maltbie, J., and Hinman, Avery, Brown and 
Jennings, JJ. 


HINMAN, J.—The complaint alleged that about October 10, 
1929, the plaintiff made draft for $2,952, directed the Hanover 
National Bank New York, payable the Chicago Live Stock Ex- 
change, which draft came wrongfully into the possession John 
Schmidt, Jr., who forged the indorsement the payee and deposited 
his with the defendant, who thereupon indorsed it, the plaintiff 
paid the defendant through the Hartford Clearing House, now 
holds the same, and has demanded the amount thereof from the defend- 
ant, who refuses pay it. 

The defendant, after first defense amounting general denial, 
interposed second defense alleging substance follows: The Hart- 
ford Accident Indemnity Company, corporation engaged the 
business entering into contracts insurance and indemnity against 
loss reason various hazards, hereinafter referred the com- 
pany, maintained bank account with the plaintiff subject its check 
order. and prior October 10, 1929, John Schmidt, Jr., was 
charge the fidelity department the company and had conceived 
fraudulent scheme for the purpose wrongfully obtaining moneys kept 
the company deposit with the plaintiff. Pursuant thereto 
prepared and presented the company false claim purporting 
made Chicago Live Stock Exchange, policyholder the company, 
for refund premiums the sum $2,952, and the company issued 
requisition upon the plaintiff draw checks drafts, including one 
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for that amount the order the Live Stock Exchange. Pursuant 
that requisition the plaintiff issued several checks drafts, including 
the one here involved, which were delivered the plaintiff the com- 
pany. Schmidt thereafter abstracted this check draft, placed thereon 
the purported indorsement the Live Stock Exchange, and deposited 
his account with the defendant, and the proceeds were subsequently 
withdrawn him. Upon shortly after the issuance the checks 
drafts the company paid the plaintiff the total amount thereof, and 
the defendant alleged that the plaintiff has suffered loss for which 
the defendant accountable it. 

third defense made the allegations the second defense part 
and alleged further that the company was the holder bond 
executed the American Surety Company, agreeing indemnify the 
for any loss damage reason theft embezzlement 
any its funds its employees, and that prior the commencement 
this action the company made claim the American Surety Com- 
pany for the payment the loss sustained through the acts Schmidt, 
including those pertaining the check draft question, whereupon 
the surety company paid the company the amount its claim. 
May 16, 1934, the plaintiff assigned the company all its right, 
title, and interest and this draft check, and all its rights con- 
nected with, growing out of, pertaining thereto, and the moneys, 
deposits, liabilities, and interest represented thereby, and the same 
day the company made similar assignment thereof and whatever 
other rights claims might have arising out the theft em- 
bezzlement Schmidt the American Surety Company. This defense 
alleged, further, that the draft check was received the defendant 
and Schmidt the honest belief that the indorsement 
the payee was genuine, and without any negligence its part 
knowledge participation the fraud Schmidt. Demurrers 
the second and third defenses were interposed but overruled. 

fourth defense, making part the allegations the second 
and third defenses, alleged that prior the commencement this action 
Schmidt had made restitution the company for any loss sustained 
reason the embezzlement theft him the proceeds the check 
draft described the complaint. fifth defense alleged negligence 
the part the company failing discover the fraud being per- 
petrated upon Schmidt prior the issuance and payment the 
check draft, and alleging that the loss resulting from nonpayment 
thereof was caused such negligence. Demurrers the fourth and 
fifth defenses were sustained. substituted reply alleged that the 
plaintiff had reimbursed the owner, who was that time the American 
Surety Company, and received the check draft from it, with 
assignment and subrogation all the right, title, claim, interest, and 
demand which the surety company had therein. 
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Upon the trial the parties stipulated facts covering sub- 
stance, and more detail, the various transactions outlined the plead- 
ings above stated, including the several assignments above mentioned, 
but the trial court limited its finding the facts directly pertaining 
the issuance and indorsement the check draft, the collection 
Schmidt thereof from the defendant, the presentation the de- 
fendant the plaintiff and the payment thereof the defendant, 
and demand the plaintiff and refusal payment the defendant, 
and held that the remaining paragraphs the stipulation were imma- 
terial and irrelevant the real issues the case. The further con- 
clusions reached were that when the check draft was presented 
the plaintiff drawer and the party primarily liable thereon for pay- 
ment, bore the forged indorsement the payee, which was the 
time unknown the plaintiff, also the indorsement the defendant 
guaranteeing the genuineness the forged indorsement, and relying 
upon the indorsement the defendant the plaintiff made payment; 
also, that the plaintiff had reimbursed the owner the check draft, 
who was that time the American Surety Company, and received 
with the assignment and subrogation above referred to. 

The complaint framed set good cause action favor 
the plaintiff against the defendant, and the facts found and the con- 
clusions reached therefrom were sufficient support recovery upon 
that complaint. The applicable rules established and applied with 
practical unanimity the many cases are that when checks are pre- 
sented drawee bank for payment its sole duty determine the 
genuineness the drawer’s signature, and all other matters, in- 
cluding the genuineness indorsements, may rely the warranties 
expressed by, implied from, the indorsements the presenting bank. 
Therefore, drawee bank which pays check the presenting bank 
the forged indorsement the payee’s name, ignorance the forged 
indorsement, may recover the amount paid even though the presenting 
bank has accounted its principal. The forged indorsement passes 
title the presenting bank, which hence has right collect the 
paper. General Statutes, 4340. presenting checks for payment 
bank asserts its ownership its right collect, and the drawee mak- 
ing payment has the right rely such assertion. The presenting 
bank obtains the drawee’s money without right, mistake, and right 
action accrues soon payment made the drawee. The pre- 
senting bank which obtains the money the drawee check 
which indorsement forged not without redress when the amount 
recovered from the drawee, but has its remedy over against prior 
indorsers. Zollman, Banks Banking, 4261, 4262, 469 
Michie, Banks Banking, 266, 486; Brady, Bank Checks, Ed., 
260; Am. Jur. 433. 

The considerations underlying these rules appear have been well 
stated American Exchange National Bank Yorkville Bank, 122 
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616, 204 621, which involved checks drawn insur- 
ance company upon the plaintiff bank, indorsements the payees being 
forged and the checks deposited the defendant bank which collected 
them from the plaintiff. said (122 Misc. 616, 204 621, 
page 625): ‘‘The Yorkville Bank was free take those checks not 
saw fit, and taking them relied, not upon anything done 
the insurance company, but solely upon the credit its prior in- 
dorser (its own depositor) and his apparent title the instruments. 
When, after taking the checks, the Yorkville Bank indorsed them 
and presented them the plaintiff for payment, thereby warranted 
that all preceding indorsements were genuine, and that had good title 
the checks, and the indorsements the payees were forged that 
warranty was course broken, and had title whatever the 
checks, and consequently right collect any money 
When the checks were presented the plaintiff for payment, its sole 
duty was determine the genuineness the signature the drawer; 
all other matters, including the genuineness all indorsements, 
was entitled rely, and obviously did rely, upon the presumptive 
ownership the Yorkville Bank the apparent holder, and upon its 
warranty every preceding indorsement. all the indorsements 
were genuine, course, the plaintiff would entitled charge the 
payments the account its depositor, the drawer, because that 
event the payments constituted literal compliance with the drawer’s 
directions. If, however, the indorsements the payees were forged, 
then the payments were not compliance with the drawer’s directions, 
and they constituted, not the payment any money the drawer, but 
the payment the money the drawee, the plaintiff, and such pay- 
ments gave the drawee right charge the payments the drawer 
and did not discharge any part its indebtedness the 
Leather Manufacturers’ National Bank Merchants’ Bank, 128 
Ct. Ed. 342; United States National Exchange Bank, 
214 302, Ct. 665, Ed. 1006, Ann. Cas. 1184. 
drawee bank, which has paid checks the indorsements which have been 
forged, thus the position having paid out its own money re- 
liance upon representation and warranty the collecting bank that 
the latter had good title the checks. Its right, upon discovery the 
forgery, recover the amounts paid, rests, not upon any duty 
relation its depositor, but solely and exclusively upon the ground 
that the payment was induced the collecting bank’s false warranty. 
all such the collecting bank has obtained the drawee bank’s 
money without any right thereto. The rights those two parties are 
thus wholly dependent upon their own positions, and has been re- 
peatedly and expressly held that negligence the part the drawer 
failing prevent discover the forgeries wholly immaterial, and 
does not constitute defense the collecting bank.’’ 
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Even more obviously than the case checks drawn third 
party depositor, bank which, did the present plaintiff, paid 
forged indorsement the payee’s name check draft drawn it, 
purchased from third party, regarded thereby parting 
with its own money. 

generally that the liability the collecting bank repay 
moneys paid out the drawee bank forged indorsements absolute 
and not dependent upon the liability the latter its depositor 
the drawer, the ground that there privity between the drawer 
and the collecting bank. Fallick Amalgamated Bank New York, 
232 App. Div. 127, 249 238, 242; Manufacturers’ Trust Co. 
Harriman National Bank Trust Co., 146 Mise. 551, 262 
482, 484. 

Granting that condition precedent the recovery money paid 
mistake finding that the receiver ought not good conscience 
retain it, O’Neil Manufacturers’ National Bank, Conn. 667, 
671, 104 390, the principle not applicable here. The money, ‘‘in 
equity and good conscience, has never ceased [the 
property.’’ Leather Manufacturers’ Nat. Bank Merchants’ Bank, 
supra, 128 26, 35, Ct. Ed. 342. The defendant, 
accepting the forged indorsement, was guilty the ‘‘first fault.’’ 
Farmers’ National Bank Farmers’ Traders’ Bank, supra, 159 Ky. 
141, 157, 166 986, 1915 77. ‘‘The defendants and 
plaintiffs both paid the draft mistake, neither knowing nor suspecting 
the forgery. there were any question negligence, the defendants 
preceded the plaintiffs, who relied the former’s indorsement, which 
with assurance the genuineness the preceding indorse- 
ments. The equities between the parties are not equal.’’ Star Fire Ins. 
Co. New Hampshire National Bank, 442, 447; Zollman, Op. 
Cit. 473. The same necessities which require the drawee know the 
signature the drawer, and prevent his recovering money paid 
innocent holder the paper, require that one who accepts indorse- 
ment take precautions learn whether genuine, and should not 
permitted retain the proceeds check draft from the drawee 
who depended his guaranty the genuineness the indorsement. 
First Nat. Bank First National Bank, 151 Mass. 280, 284, 
44, Am. St. Rep. 450. 

before stated, upon the allegations the complaint and the facts 
included the finding, the plaintiff was entitled judgment. its 
right such judgment affected impaired, must through 
changes the relations the parties concerned worked reason 
the succession assignments, from the plaintiff the Hartford Acci- 
dent Indemnity Company, that company the American Surety 
Company, and the latter back the plaintiff. While not affected 
defenses arising after the assignment, normally the assignee 
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chose action takes subject all equities and defenses which could 
have been set against the chose the hands the assignor the 
time the assignment. Am. Jur. 304; Mechanics’ Bank John- 
son, 104 696, 701, 231; Hartford National Bank Trust 
Co. Riverside Trust Co., 117 Conn. 276, 281, 167 
Assignments, 114, 118, pp. 1164, 1167. The fourth defense, after 
adopting reference the allegations the preceding defenses, includ- 
ing the several assignments, alleged that prior the commencement 
this action Schmidt paid and conveyed the Hartford Accident 
Indemnity Company moneys and property sufficient amount and 
value make full restitition for any loss sustained reason the 
alleged embezzlement theft him the proceeds the check 
draft. this the plaintiff demurred two grounds; first, that there 
privity between the company and the and, second, that, 
the absence restitution received the company for the loss sus- 
tained all embezzlements thefts Schmidt, the company has not 
received full restitution the check draft here involved. The 
court sustained the demurrer the first ground but overruled the 
second, holding that the demurrer admitted, for its purposes, the alle- 
gation that full restitution for the proceeds this check draft had 
been made. 

have said, for the purposes action the plaintiff 
against the defendant, uncomplicated assignments, there would 
privity between the defendant and the Harftord Accident In- 
demnity Company, but after the assignment the plaintiff the 
the latter, upon that assignment, sought recovery the 
amount the check draft from the defendant and had already 
received restitution therefor from Schmidt, the defense restitution 
would available the defendant. Such restitution would satis- 
faction the underlying obligation the party primarily responsible 
and ultimately liable for the loss. The the same that has 
been applied action drawer-depositor against depositary- 
drawee bank for the amount paid the latter upon check upon 
which indorsement had been forged—that the depositor, having been 
reimbursed, though indirectly, had suffered damage. Andrews 
Northwestern National Bank, 107 Minn. 196, 117 621, 780, 122 
able prove that such restitution had been made and accepted 
the company, before its assignment the American Surety Company, 
subjection that defense would attach and accompany the chose 
action through the subsequent assignments and available ac- 
tion against the defendant the plaintiff subsequent assignee. 
Restitution time before the assignment the company the 
American Surety Company would provable under the allegation 
the fourth defense that was made ‘‘prior the commencement 
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this action’’; therefore, that allegation sufficient for the purposes 
the defense contemplated it. Blakeslee Board Water 
sioners, 106 Conn. 642, 649, 139 106, 1819; Middletown 
Trust Co. Middletown National Bank, 110 Conn. 13, 21, 147 
The demurrer the fourth defense was not sustainable because lack 
privity other discernible ground, and the ruling sustaining de- 
prived the defendant opportunity show, could, that restitu- 
tion was made and time which would render available 
defense this action. this there was error. 

The assignment error sustaining the demurrer the fifth de- 
fense counting negligence the company failing discover 
earlier Schmidt’s fraudulent course conduct not pursued the 
defendant brief argument. 


was included the stipulated facts that May 16, 1934, the 
Hartford Accident Indemnity Company received from the American 
Surety Company under the latter’s bond, already mentioned, sum 
which includes the amount ($2,952) the check draft here involved; 
that July 1934, the plaintiff, demand the American Surety 
Company, paid that sum; and that July 12, 1934, the Hartford 
Accident Indemnity Company and the Aetna Casualty Surety 
Company, cosureties upon bond indemnify the plaintiff for losses 
sustained forged indorsements checks which plaintiff had paid, 
subject, however, $1,000 deduction for each check, paid the plaintiff 
$1,952, being the amount this check draft less the $1,000 deduc- 
tion. The payments made under the indemnity bonds were the 
insured against. The defendant, the party primarily liable for the 
loss the plaintiff insured, not entitled the benefit the payment 
made ‘‘It came the plaintiff from collateral source, wholly 
independent the defendant, and which him was res inter alios 
503, 504, Am. St. Rep. 306; Roth Chatlos, Conn. 282, 288, 
116 332, 1554. For the same reason, benefit payment 
made the American Surety Company the Hartford Accident 
Indemnity Company not available the party liable account 
payment upon the forged indorsement. The payment the plain- 
tiff the surety company, whom, assignee its depositor, had 
paid the amount the check question, was loss, occasioned the 
defendant, for which was entitled recover without diminution be- 
cause payments under the indemnity bonds. Since the facts pertain- 
ing these considerations did not affect the right recovery, 
the defendant was not prejudiced their exclusion from the find- 

There error only the ruling the demurrer the fourth de- 
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fense, and the case remanded for further proceeding upon the issues 
involved that defense. 
this opinion, the other Judges concurred. 


LIABILITY BANK DISHONORING 
DEPOSITOR’S CHECK 


Weaver Grenada Bank, Supreme Court Mississippi, 178 So. Rep. 105 


The opinion below has been substituted the Supreme Court 
Mississippi for the opinion which was formerly rendered this 
and which was published the May issue ‘‘The Banking Law 
Journal’’ page 330. 


Appeal from Circuit Court, Grenada County; John Allen, Judge. 
suggestion error. 

Suggestion error overruled. 

For original opinion, see 178 So. 105. 

Stone, Coffeeville, for appellant. 

Carothers and Mims, Jr., both Grenada, for appellee. 


McGEHEE, J.—After consideration the additional briefs called 
for and which have been submitted the suggestion error this 
have decided withdraw the former opinion rendered herein, 
and substitute lieu thereof this opinion, follows: 

Appellant sued the Grenada Bank for damages his credit and 
reputation the territory where was conducting the business 
trader buying pigs and yearlings, the ground that the bank 
had dishonored several his small checks time when had 
cient funds deposit with which pay the same. 

shown that prior the dishonoring these checks appellant 
had given check the bank, payable negro, Jim Winters, for 
the sum $8, which amount was specified the face thereof Eight 
and no/100’’ Dollars, while the figures the marginal end the 
check appeared $80. The bank cashed the check for $80, and 
thereupon illegally charged the account appellant with $72 excess 
the amount that should have been charged, resulting the several 
small checks hereinbefore referred being thereafter returned unpaid 
the payees, for ‘‘insufficient 


the trial the court below properly granted peremptory instruc- 
tion favor the appellant, submitting the jury the right and the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1170. 
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duty fix compensatory damages, after having refused instruction 
for only nominal damages. The jury first returned verdict favor 
appellant, but assessing his damages ‘‘nothing,’’ which the court 
declined accept. Thereafter, further verdict was returned for the 
sum $5, which the appellant contends amounted merely nominal 
damages. Before the jury retired consider this second verdict, the 
court instructed the jury orally ‘‘return your room and find 
verdict for something.’’ This was equivalent suggestion from the 
court that verdict for any amount, however nominal, would accept- 
able and proper, and the statement amounted oral instruction 
section 586, Code 1930, and constituted reversible error. 
Williams State, Miss. 389, Am. Dec. 615; Gilbert State, 
Miss. 300, So. 477. 

Appellant further assigns, error, the giving the following in- 
‘‘The Court instructs the jury for the defendant that they 
believe from the evidence this case that the plaintiff was guilty 
negligence the manner which made out the check Jim Winter, 
dated July 1936, and which check was introduced the evidence 
this case, and that such negligence the part the plaintiff con- 
tributed the checks described the declaration herein being later 
turned down the defendant and payment thereof refused, the dam- 
ages awarded the plaintiff shall diminished the jury 
proportion the amount negligence attributable the plaintiff.’’ 
This instruction was erroneous for the reason that the comparative 
negligence statute, section 511, Code 1930, not applicable case 
this character. This suit involves the breach contractual obliga- 
tion wherein there was failure the part the appellee pay the 
exact amount clearly written the face body the check, re- 
quired law, without regard the figures appearing the marginal 
end thereof. 

While the jury was entitled take into consideration the admission 
the appellant the effect that ‘‘no harm had been done the 
alleged have been made conversation with the cash- 
ier the time when the adjustment the error his account was. 
made the bank, and was also entitled consider the testimony 
the bank’s offer, and refusal thereof the appellant, write the 
payees the checks letter explanation how the error 
reduce, least some extent, whatever damages that 
may have been caused such error, along with the other facts and 
circumstances testified to, and return such verdict might deem 
right and proper fairly compensate the appellant for any damages 
which the jury may have believed from the evidence had sustained, 
are the opinion that the cause should reversed for new trial 
because the errors hereinbefore mentioned. 

Suggestion error overruled. 


